
IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(CIVIL REVISIONAL JURISDICTION) 
 

Present: 

Mr. Justice Md. Moinul Islam Chowdhury 
 

  CIVIL REVISION NO. 3474 OF 2007 

   IN THE MATTER OF: 

An application under section 115(1) of the 

Code of Civil Procedure. (Against Decree) 

 -And- 

IN THE MATTER OF: 

Md. Mozammel Hoque {died leaving behind 

his legal heirs: 1(a)-1(g)}. 

--- Defendant-Respondent-Petitioners. 

-Versus- 

Md. Abdul Hamid Mollah {died leaving 

behind his legal heirs: 1(Ka)-1(Chha)} and 

others 

--- Plaintiff-Appellant-Opposite Parties. 

Mr. Rowshan Alam Khan, Advocate 

--- For the Defendant-Respondent-Petitioners. 

Mr. Md. Khalilur Rahman, Advocate  

---For the Plaintiff-Appellant-Opposite Parties. 

  Mr. Abu Yahia Dulal, DAG with 

  Mr. Md. Humayun Kabir, AAG 

---For the Government. 

Heard on: 17.07.2023, 12.10.2023, 

31.10.2023, 01.11.2023, 05.11.2023 and 

09.11.2023.  

   Judgment on: 27.11.2023. 

 

 At the instance of the present defendant-respondent-

petitioner, Md. Mozammel Hoque who died leaving behind his 

legal heirs who have been substituted and this Rule was issued 

upon a revisional application filed under section 115(1) of the 

Code of Civil Procedure calling upon the opposite party Nos. 1-4 
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to show cause as to why the judgment and decree dated 

24.05.2007 passed by the learned Additional District Judge, 

Court No. 2, Satkhira in the Title Appeal No. 106 of 2004 

allowing the appeal and thereby reversing the judgment and 

decree dated 12.08.2004 passed by the learned Assistant Judge, 

Sadar, Satkhira in the Title Suit No. 129 of 1998 should not be 

set aside.  

The relevant facts for disposal of this Rule, inter-alia, are 

that the present opposite party Nos. 1-4 as the plaintiffs filed the 

Title Suit No. 129 of 1998 in the court of the learned Assistant 

Judge, Sadar, Satkhira for declaration of title and also for a 

declaration that the suit land is not the vested and non-resident 

property and the deed of exchange dated 26.06.1980 which was 

executed in favour of the petitioner and his father which is illegal 

and forged. 

It is also claimed that the plaintiffs are the owners of the 

land measuring 1.38 acres which was originally belonged to 

Jotindra Nath and others have defaulted to pay M¡Se¡, as such, 

there was a rent suit and the said property was sold on auction 

under the Certificate Case No. 4034 of 1963-64. One Abdus 

Salam purchased the land by an auction on 10.12.1963 which 
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was confirmed on 10.02.1964 and the possession of the land was 

handed over on 11.05.1964 who mutated the land in his favour 

by the Mutation Case No. 997 of 1975-76 and he possessed the 

total land within the knowledge of the Government and others. 

On June 1998 the plaintiff No. 1 went to the local Tahsil Office 

for payment of M¡Se¡ and he came to know that the defendant No. 

5 has already mutated the name by the Mutation Case No. 588 of 

1981-82 in respect of .55 acres of land. The plaintiff No. 1 came 

to know that the defendant No. 5 created an exchange deed and 

mutated his name without giving any information to the auction 

purchaser. The plaint further contains that the suit land was 

illegally listed as a vested and non-resident property by the 

defendant No. 1, the Government, as such, on 23.06.1998 

refused to accept M¡Se¡z The present defendant-opposite party No. 

5 has threatened the plaintiffs to dispossess them from the suit 

land on 22.09.1998. 

The said suit was contested by the present defendant-

proforma-opposite party Nos. 5-8 and also the plaintiff-

appellant-opposite party No. 1 now deceased and substituted by 

his legal heirs: 1(a)-1(g) by filing 2 separate written statements. 

The written statements submitted by the defendant Nos. 1-4 
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contended that the suit land had originally belonged to Jotindra 

Nath and others who left this country for India before 1965, as 

such, the land was declared an enemy property or vested and 

non-resident property. It is further contended that the plaintiff-

opposite parties had no right, title or possession of the suit land. 

It is also contended that the Certificate Case No. 4034 of 1963-

64 was obtained by practicing fraud and purchasing the auction 

property is not true. Defendant No. 5 as the petitioner submitted 

a fresh written statement contending, inter alia, that he and his 

father Rajab Ali were residing in India. There was an exchange 

deed by and between himself with the said Jotindra Nath and 

others. Accordingly, filed the Exchange Case No. 550 of 1970-

71 in the Office of the Deputy Commissioner, Khulna. Pursuant 

to the exchange deed owned land measuring 18.24
2

1
 of land 

including .55 acres of land. The Certificate Case No. 4034 of 

1963-64 is forged as there was no auction, as such, the case 

under auction is false. Abdus Salam did not purchase the auction 

land because he was not born at the time of holding the auction, 

as such, there is no right, title or possession in favour of the 

plaintiffs in the suit land. 
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The said suit was received by the learned Assistant Judge, 

Sadar, Satkhira and after hearing both the parties the learned 

court dismissed the suit. Being aggrieved the present plaintiff-

opposite parties preferred the Title Appeal No. 106 of 2004 in 

the court of the learned District Judge, Satkhira which was 

subsequently heard by the learned Additional District Judge, 

Court No. 2, Satkhira who allowed the appeal and thereby 

reversed the judgment of the learned trial court by his judgment 

and decree. Being aggrieved this revisional application has been 

filed by the defendant-respondent-petitioner and the Rule was 

issued thereupon. 

Mr. Rowshan Alam Khan, the learned Advocate, 

appearing for the petitioner, submits that in view of the fact that 

the plaintiff No. 1 himself as PW-1 admitted that at the time of 

holding the auction Abdus Salam was only 14-15 months old i.e. 

he was a newborn child. The alleged auction purchase and 

subsequently taking delivery of possession by a newborn baby is 

a myth one and considering that aspect of the matter the learned 

trial court dismissed the suit. But the last court of fact without 

taking into consideration that aspect of the matter erroneously 

reversed the findings of the learned trial court and decreed the 
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suit which has caused a total failure of justice, as such, the Rule 

should be made absolute. 

The learned Advocate further submits that the learned trial 

court on consideration of the evidence on record, in particular, 

the Certificate Case, auction purchase, boynama, written delivery 

of possession and signature of the Certificate Officer, as 

appeared therein, observed that those documents have not been 

proved, rather, those are fraudulent and not genuine. But at the 

time of reversing the judgment and decree of the learned trial 

court, the learned appellate court failed to say anything about the 

genuineness and nature of those documents and as to signature of 

the Certificate Officer in those documents, simply holding that 

the plaintiffs have produced boynama as well as a writ of 

delivery of possession i.e. the auction has been purchased by 

their predecessor- Abdus Salam and decreed the suit which is an 

error of law resulting in an error in the decision occasioning 

failure of justice, so, the Rule should be made absolute. 

The learned Advocate also submits that the learned trial 

court committed an error of law and fact by dismissing the suit 

after examining the documents submitted by the petitioner by 

disbelieving the auction purchaser by the present petitioner upon 
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the land measuring 1.38 which was originally owned by Jotindra 

Nath and others and the auction purchased arising from the rent 

suit and the land was properly purchase by the petitioner upon 

the land measuring .55 acres and other measurement of land was 

vested upon the Government out of 1.38 acres, thus, the learned 

trial court committed an error of law by dismissing the suit but 

the learned appellate court below rightly passed the judgment 

and decree, as such, the Rule should be made absolute. 

Mr. Abu Yahia Dulal, the learned Deputy Attorney 

General, appearing along with the learned Assistant Attorney 

General, Mr. Md. Humayun Kabir, submits that the C. S. 

recorded subject Jotindra Nath and others went to India before 

1965, as such, the suit property was listed as an enemy property 

which was subsequently listed as vested and non-residence 

property, as such, the Government became the owner of the suit 

land along with the other land, therefore, the suit property was 

never sold on auction in favour of Abdus Salam who was only a 

child aged 14/15 months and never received the certificate 

raising the suit, rather, it was under the Deputy Commissioner, 

Satkhira, as such, the learned trial court dismissed the suit on 

merit, thus, the Rule is liable to be discharged. 
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Considering the above submissions made by the learned 

Advocates appearing for all respective contested parties and also 

considering the revisional application filed under section 115(1) 

of the Code of Civil Procedure along with the annexures therein, 

in particular, the impugned judgment and decree passed by the 

learned appellate court below and also perusing the essential 

documents of the lower courts records which had been submitted 

by the respective parties in the courts below, it appears to this 

court that the present plaintiff-opposite party Abdul Hamid 

Mollah and others filed the suit claiming title upon the suit land 

and also for a declaration that the suit land was never vested and 

non-residence property and also praying a declaration that the 

exchange deed dated 26.06.1980 is not binding to them. The 

present plaintiff-opposite parties adduced and produced some 

documents and PWs to prove its own case along with the title 

and possession of the suit land on the basis of an auction and a 

Certificate Case being No. 4034 of 1963-64. They have further 

claimed that the plaintiffs submitted evidence as to the delivery 

of possession of the suit land measuring 55 decimals on 

11.05.1965. The land was mutated in favour of the plaintiff-

opposite party No. 1 who died leaving behind the present 
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plaintiffs as his legal heirs and the land was owned and 

possessed within the knowledge of the Government and others. 

The plaintiff further claims that he came to know from the 

Tahshil Office that the land was wrongly recorded in the name of 

the present defendant No. 5 as the petitioner on 23.06.1998 and 

the present suit was filed within the limitation period claiming 

entitlement. The plaintiff also filed that there was no valid 

exchange deed. 

On the other hand, the present opposite parties both the 

Government and the defendant No. 5 contended that the original 

owner of the suit land of Jotindra Nath left the land and went to 

India, as such, the property was vested upon the Government as 

the enemy property. 

The learned Assistant Attorney General, appearing on 

behalf of the defendant-opposite party Nos. 5-8 contending that 

the original owner left for Pakistan and went to India, thus, the 

property was enlisted as an enemy property and non-residence 

property. However, the learned Assistant Attorney General 

submits that 55 decimals of land along with other lands admitted 

by owner of the defendant No. 5 upon the land measuring 55 

decimals, as such, the case of exchange of the land or obtained 
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through the auction purchase by the defendant-petitioner is false 

and contrary to the fact. The present defendant-petitioner 

submitted sufficient documents regarding the rent suit, auction 

and certificate case provided after the auction in favour of the 

defendant-petitioner. The learned trial court failed to substantiate 

the decision. 

In view of the conflicting judgments passed by the learned 

courts below it appears to me that the present plaintiff-opposite 

parties could not prove their entitlement on the basis of the 

evidence adduced and produced by the parties, as such, the 

learned trial court dismissed the suit. However, the learned 

appellate court below considers all the sides including the 

Government of Bangladesh failed to prove their entitlement. 

In view of the above law and facts, it appears to me that 

the learned trial court rightly dismissed the suit as the plaintiffs 

could not prove their own case. However, the learned appellate 

court below takes into consideration of the auction purchase by 

the defendant-petitioner as to his entitlement upon the suit land. 

In the above-given facts, the learned appellate court below 

misread the evidence as to the .55 acres of land situated in 

Mouza- Radha Nagar, Police Station- Satkhira, District- Satkhira 
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C. S. Khatian No. 1093, S. A. Khatian No. 1391, thus, the 

learned appellate court below committed an error of law by 

reversing the judgment and decree passed by the learned trial 

court. 

Now, I am going to examine the judgment and decree 

passed by the learned courts below: 

The learned trial court came to a lawful conclusion by 

finding in the following manner: 

 

…“5 ew ¢hh¡c£ frl ®Sl¡l Sh¡h (k¡ fËj¡¢Za qu¢e) 

Hl 2/3 hRl fl ka£e h¡h¤l¡ i¡la Qm k¡uz nœ¦ pÇf¢š ¢qph 

plL¡l fËbj a¡cl f¢laÉ¡š² i¨¢j a¡¢mL¡i¥š² Llez fl plL¡l 

5 ew ¢hh¡c£ frl c¡h£L«a ¢h¢eju ü£L¡l Ll AeÉ¡eÉ S¢j pq 

e¡¢mn£ M¢au¡el 1.38 HLll jdÉ 55 naL h¡hc ¢h¢eju 

®l…m¡l¡CSn¡e c¢mm Cw 26.06.1980 a¡¢lM pÇf¡ce Ll 

¢cuRez a¡C ¢h¢eju p§œ Eš² 55 naL i¨¢ja 5 ew ¢hh¡c£l üaÄ 

A¢SÑa quRz 5 ew ¢hh¡c£fr i¨¢j h¡hc 6 gcÑ M¡Se¡ c¡¢Mm¡ 

c¡¢Mm LlRe k¡ fËcx “L” ¢p¢lS l©f ¢Q¢q²a quRz e¡¢mn£ 

S¢jl hœ²£ 83 naL S¢j haÑj¡e A¢fÑa pÇf¢š ¢qph plL¡ll 

j¡¢mL¡e¡d£ez e¡¢mn£ S¢ja h¡c£fr pÇf§ZÑ ¢exüaÄh¡e J cMm 

¢hq£ez ¢i¢f a¡¢mL¡i¨¢š² J ¢h¢eju p¢WLz”… 

 

However, the learned appellate court below committed an 

error of law by decreeing the suit and thereby reversing the 
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judgment of the learned trial court on the basis of the following 

findings: 

 

...“®kqa¥ plL¡l 5 ew ¢hh¡c£ hl¡hl ¢h¢eju c¢mm p¢WL 

h¢mu¡ pÇf¡ce L¢lu¡ ¢cu¡Re ®pC ®qa¥ plL¡l Bl e¡¢mn£ pÇf¢š 

A¢fÑa J Ae¡N¢lL pÇf¢š jjÑ c¡h£ L¢la f¡le e¡z e¡¢mn£ 

S¢ja Bc¡mal j¡dÉj cMm fË¡ç qJu¡u Hhw h¡c£frl 2 J 3 

ew p¡r£NZ h¡c£l cMml pjbÑe p¡rÉ fËc¡e Ll¡u e¡¢mn£ 

pÇf¢ša h¡c£l cMm l¢qu¡R jjÑ ¢pÜ¡¿¹ Nª¢qa qCmz h¡c£frl 

c¡h£L«a 4043/63-64 ew ¢em¡j j¡jm¡ hq¡m b¡L¡u AeÉ ®Lq 

e¡¢mn£ S¢jl üaÄ c¡h£ L¢la f¡l e¡z e¡¢mn£ pÇf¢ša ®Lq üaÄ 

c¡h£ L¢lm h¡c£L AhnÉC e¡¢mn£ S¢j pwœ²¡¿¹ 4043/63-64 ew 

¢p. ¢p. ®Lpl ¢em¡j ¢hœ²u h¡¢am jjÑ ®O¡oZ¡l SeÉ j¡jm¡ c¡ul 

L¢lu¡ Eš² ¢em¡j lc l¢qa jjÑ ®O¡oZ¡l ¢Xœ²£ fË¡ç qJu¡ BhnÉLz 

¢em¡j hq¡m b¡L¡u ¢hh¡c£ frl e¡¢mn£ S¢ja ®L¡el©f üaÄl 

Eáh qu e¡Cz ¢h‘ ¢ejÀ Bc¡ma j¡jm¡¢V M¡¢lS L¢lu¡ BCeNa J 

abÉNa œ¦¢V L¢lu¡Rez”… 

 

In view of the above conflicting findings, I consider that 

the learned trial court rightly found that a property sold on the 

basis of a rent suit and a certificate case arising thereof cannot 

claim any entitlement without challenging the auction purchase 

or the auction itself, therefore, the learned appellate court below 

committed an error of law by reversing the judgment of the 

learned trial court and finding in favour of the defendant-
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petitioner. I am, therefore, inclined to interfere upon the 

impugned judgment, thus, the Rule should be made absolute.   

Accordingly, I find merit in the Rule. 

In the result, the Rule is hereby made absolute. 

The judgment and decree dated 12.08.2004 passed by the 

learned Assistant Judge, Sadar, Satkhira in the Title Suit No. 129 

of 1998 is hereby affirmed. 

The judgment and decree dated 24.05.2007 passed by the 

learned Additional District Judge, Court No. 2, Satkhira in the 

Title Appeal No. 106 of 2004 is hereby set aside.  

The interim order passed by this court at the time of 

issuance of this Rule to maintain the status quo by the respective 

parties of the suit land is hereby recalled and vacated. 

The concerned section of this court is hereby directed to 

send down the lower court records along with a copy of this 

judgment and order to the learned courts below immediately. 


