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At the instance of the present defendant Nos.2 & 3-respondent-

petitioners, Naya Mia Sikder and another, this Rule has been issued 

calling upon the opposite-party Nos. 1(ka)-7 to show cause as to why the 

judgment and decree dated 28.04.2002 passed by the Joint District 

Judge, 2nd Court, Jhalakati in Title Appeal No.111 of 1993 reversing the 

judgment and decree dated 01.08.1993 passed in Title Suit No.92 of 

1990 by the Assistant Judge, Nalchity should not be set aside.  

The relevant facts for disposal of the Rule, inter alia, are that the 

present opposite-party Nos.1-7 as the plaintiffs filed the Title Suit No.92 
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of 1999 in the Court of the learned Senior Assistant Judge, Nalchity for 

declaration of title by way of inheritance regarding the land described in 

the plaint as schedule ‘ka’ property.  

The plaint case is that 46 
1

3
 decimals of land appertaining to R.S. 

khatian No.527 corresponding to S.A. khatian No.567 in Dag Nos.2621, 

2611, 2614 
2621

3751
 and 2592 of Mouja kotwali, G.L 84 within P.S. 

Nalchity, District-Jhalakati is the suit land. The land in C.S. khebot No. 

328 measuring 4.98 acres was auction sold in a rent suit in favour of one 

Khadem Ali Sikder because of the khajna default. The property was 

again put on auction sale through the Rent Suit No.295 of 1932 in favour 

of one Upendra Nath Paul. After purchasing the land said Upendra 

settled the land in favour of Dulal Uddin @ Afsar Ali, Yeasin, Muslem 

Uddin on 12 Baisak 1343 B.S. through executing a kabuliot nama in 

their favour. They subsequently settled some portions of land and the 

suit land remained in their own possession. The said Dalil Uddin @ 

Afsar died leaving behind his wife Joygun Bibi and brother Yeasin and 

Moslem Uddin as he did have any child from his marriage. The said 

widow Joygun Bibi married one Azim Uddin Mredah wherein there 

were sons and 2 daughters who jointly sold 16 decimals of land on 

20.02.1982 in favour of the plaintiff No.7. The plaintiff Nos.1 & 2 were 

legal heirs of Moslem Uddin and the plaintiff Nos.3-6 are the legal heirs 
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of the said deceased Yeasin, therefore, they have ownership by way of 

purchase and inheritance of the suit land  but the land was recorded in 

the name of one Charag Ali illegally. 

The suit has been contested by the defendant Nos.2 & 3 by filing a 

written statement contending inter alia that the suit land mentioned in the 

plaint was owned by Tofayel, Akkel, Ayenuddin, Imam Uddin, Amir 

Hossain and Abul Hossain and the C.S. record of right as khotian 

No.328 of Mouja Katakhali was published in their names. The 

aforenamed Amir Hossain and Ismail died leaving behind no children, 

therefore, their full brother Abul Hossain as the full brother got 
1

3
 share 

of land. Abul Hossain died leaving behind 4 sons namely Dalil Uddin, 

Yeasin, Moslem Uddin and Wahajuddin. Daliluddin died leaving behind 

only wife and 2 brothers and he had no children from his marriage. 

Wahajuddin died leaving behind only son Charag Ali and the record of 

right in R.S. and S.A. khatians was published as khatian Nos.527 and 

567 respectively.  

The said Charag Ali sold 24 decimals of land to his wife on 

18.06.1962 who sold the same land to the defendant Nos.2 & 3. The said 

Charag Ali and Moslemuddin sold 43 decimals of land on 23.04.1957 to 

one Insan Ali Sikder, who thereafter sold to the suit land to the father of 

the plaintiffs on 18.04.1962. The said Yeasin died leaving behind his 
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wife Johura Bibi who sold 10 decimals of land on 22.03.1960 to one 

Yousuf Ali who then sold on 24.01.1959 to one Sadek Ali. Sadek Ali 

sold 23 decimals of land to one Yousif Ali, who thereafter sold 33 

decimals of land to the father of the defendant Nos.2 & 3 by the deed 

dated 25.05.1965. The said Mosleuddin, the father of the plaintiff Nos.1 

& 2 sold 33 decimals of land to Rahela Khatun and Afsar by the deed 

dated 13.04.1959. Afsar, Rahela and Moslemuddin sold 37 decimals of 

land on 04.04.1953 in favour of one Mozaffor Sikder. The 

aforementioned Yeasin’s daughter Sbanu died leaving behind a son 

namely Yousuf Ali who sold 10 decimals of land in favour of the 

defendant No.2 on 12.03.1998. Yeasin’s daughter Sonaban sold 8 

decimals of land on 12.02.1988 to the defendant Nos.2 and 3. Adom Ali 

sold 9 
1

2
 decimals to the father of the defendant Nos.2-3 the present 

petitioner became the land owner of 1.85 acres in the ‘ka’ schedule 

property the present defendant Nos.2 & 3 claimed entitlement upon the 

land measuring 46 and 
1

3
 .  

After hearing the parties the learned Court of the Assistant Judge, 

Nalchity, Jhalakati dismissed the suit by his judgment dated 01.08.1993. 

Being aggrieved the present opposite-party preferred the Title Appeal 

No.111 of 1993 in the Court of the learned District Judge, which was 

heard by the learned Joint District Judge, Court No.2 Jhalakati who 
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allowed the appeal by his judgment and decree dated 28.04.2002. This 

revisional application has been filed challenging the said decree and the 

Rule was issued thereupon.  

This matter has been appearing in the list for a long period of time 

and the Rule was heard from the learned Advocate for the opposite-

party. The learned Advocate Khan Saifur Rahman (now dead) and also 

the learned Advocate Md. Shahjhan Ashraf were appointed for the 

petitioners but he never appeared. After conclusion of the hearing, this 

Court fixed on 06.03.2017 for delivery of judgment. After fixing the date 

for judgment when the matter was kept for judgment the learned 

Advocate Mr. Sabya Sachy Mondal appeared and sought permission to 

file a fresh Vokalatnama on behalf of the petitioners but found some 

defects in Vokalatnama and asked to make submission on the same day. 

To-day he filed the Vokalatnama properly but failed to make any 

submission in support of this Rule.  

However, after considering the revisional application filed under 

section 115(1) of the Code of Civil Procedure the petitioners have taken 

the ground that the learned Appellate Court most illegally and without 

assigning any reason made some forged document as exhibits which 

were not filed in the lower Court and thereby committed an error of law 

resulting in an error in the decision occasioning failure of justice. The 
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plaint was unspeaking of the Rent Suit, its number as to auction sale, the 

auction sale for the second time, details of sale certificate and certificate 

of delivery of possession but even then the additional evidence were 

entertained by the Court without amendment of the plaint and as such 

the documents imported for the first time in the appeal are not be legally 

admissible documents and to have any legal bearing on the merit of the 

suit. 

The Rule has been opposed by the present opposite-party Nos.1 to 

7 by filing a counter affidavit contending inter alia, that after the death of 

Daliluddin alias Apser Ali above mentioned joygun Bibi married to 

Azimuddin and there she gave birth two male children namely A. Kalam 

and A. Salam and two female child namely Saleha Begum and Asia 

Begum. Thereafter the above mentioned A. Kalam, A. Salam, Saleha 

Begum and Asia Begum jointly sold 16 acres of land infavour of the 

plaintiff No.7 by a kabala dated 20.02.1982. Thus the plaintiffs got the 

entire land of S.A. khatian 567 and plaintiff’s are residing in the 

homestead portion and cultivating Nal land. In R.S. khatian No. 527 

corresponding to S.A. 
1

3
 share comprising an area 0.46 acres of land 

wrongly recorded in the name of Charag Ali, son of Daliluddin (a 

fictitious name). Alleged wrong record clouded the title of the plaintiffs 
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and defendants denied plaintiffs title in respect of the suit land 

measuring an area .46 acres on 18th Sraban, 1397 B.S.  

Mr. Md. Shahidul Islam, the learned Advocate appearing with the 

learned Advocate Mr. M. Riaz Hossain Sikder for the present opposite-

parties submits that the impugned judgment and decree of the learned 

lower appellate Court is a proper judgment of reversal. The learned 

Advocate also submits that the lower appellate Court did not commit any 

error of law in his decision in passing the impugned judgment and 

decree. The impugned judgment and decree is legal and justified. The 

learned trial Court without considering the plaint case and without 

considering and assessing the evidence on record both oral and 

documentary came to an erroneous decision in dismissing the Title Suit. 

He further submits the lower appellate Court after considering and 

assessing the evidence on record both oral and documentary came to a 

correct decision in allowing the Title Appeal.  

The learned Advocate also submits that the finding of the learned 

trial Court regarding the documents and papers submitted by the present 

opposite-parties as the plaintiffs have been wrongly interpreted and 

misread by the learned trial Court but the learned appellate Court below 

came to a wrongful conclusion after properly examining the document, 

in particular, exhibits 1, 2, 3 and 8, in particular, the learned appellate 
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Court rightly pointed out that the exhibit 8 has been written on the 

proper paper which was confirmed by calling the required volume of the 

concerned authority being P.W. from the concerned registry office, thus 

the learned trial Court committed an error, but the learned appellate 

Court below passed the impugned judgment lawfully, therefore, the Rule 

issued by this Court should be discharged.  

Considering the above submissions made by the learned Advocate 

for the opposite-party Nos.1-7 and also considering the revisional 

application filed under section 115(1) of the Code of Civil Procedure 

along with annexures therein and also considering the materials in the 

lower Courts, it appears to me that the present opposite-parties as the 

plaintiffs filed the title suit for a declaration of title on the basis of right 

of inheritance in respect of the land described in the schedule ‘ka’ of the 

plaint. The plaintiff-opposite-party in the suit claimed title upon 46 
1

3
 

decimals of land on the basis that the suit land was auction purchased by 

one Upendra Nath Paul through the Rent Suit No.2 of 1934 which have 

exhibited as exhibit Nos.2 & 3. Regarding those 2 exhibits, the learned 

trial Court disbelieved the genuinity of the said exhibit by finding that no 

supporting documents had produced for proving the exhibits. The trial 

Court also considered that those documents were forged because 

“f¤l¡ae L¡NSl Efl ea¥e L¡¢m à¡l¡ ®mM¡ HL¢V a¢LÑa L¡NS”. On the 
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other hand, the learned appellate Court below lawfully examined the said 

exhibit No.8 which is a kabulyot issued by Upendra in favour of 

Daliluddin @ Aksar Ali, Yeasin and Moslemuddin on 12 Boisakh 1343 

Bangla Sal. The appellate Court considered the document as proper and 

considered that the documents of the plaintiff-opposite-parties have 

substantiated and supported by the other documents which have been 

exhibited. In particular, the plaintiff-opposite-party brought the volumes 

of the registered office through the Court witness No.1, C.W.1 Abdul 

Mannan, who confirmed the kubulyot No.1174 as record in page 

Nos.183-185 of volume No.13 for the year of 1936 which is exhibit 1. 

Therefore, I consider that the learned appellate Court after considering 

the documentary evidence filed on behalf of the present plaintiff-

opposite-No.1 was satisfied by evidence in order to prove the case 

successfully.  

Regarding the case of the present-defendant-petitioners as to the 

auction sale for the 2nd time and the sale certificate of delivery of 

possession, I am certain that the learned appellate Court considered all 

the relevant documents in order to come to a lawful conclusion. In this 

regard the learned trial Court failed to apply judicial mind for 

considering the documents and depositions on behalf of the plaintiff-

opposite-parties, because he wrongly stated that the plaintiffs adduced 
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no evidence in support of their claims. However, the learned appellate 

Court received further evidence in support of the case of the present 

opposite-party and came to find that the plaintiffs have successfully 

proved the case regarding the entitlement through succession upon the 

suit land.  

Regarding the record of right in the name of Charag Ali, I have 

considered the documents produced by the parties which certainly show 

that Charag Ali was the son of Waziuddin, but the khatian contains 

Charag Ali as the son of Daliluddin, which is admittedly a wrong record 

of right, because Daliludding died without any children but only leaving 

behind his wife Joytun Bibi. It is also contains that Charag Ali was not 

born under the marriage between Joygun and Daliluddin which is also 

not a case for the defendant-petitioners, therefore, the present defendant-

petitioner falsely claimed that the record of right in favour of Charag Ali 

has been published lawfully.  

In view of the above discussions, I consider that the learned 

appellate Court below committed no error of law by finding that the 

present plaintiff opposite-parties successfully proved their case with 

sufficient documentary and oral evidence by way of testimony in the 

Court, However, the learned trial Court came to a wrongful conclusion 
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by non-considering or misinterpreting the documents submitted by the 

present plaintiff-opposite-parties.  

Now, I am inclined to examine the judgment and decree passed by 

the learned Courts below. The learned trial Court came to a wrongful 

conclusion to dismiss the suit filed by the present opposite-parties on the 

basis of the following findings:- 

“e¡¢mn£ S¢jl üaÄ cMm pwnËh ¢hh¡c£ ®L¡VÑÑ ¢ae Se j±¢ML 

p¡r£L EfØq¡fe L¢lu¡Rez HC p¡r£cl p¡rÉ fkÑÉm¡Qe¡ L¢lu¡ 

®cM¡ k¡µR ®k, p¡r£l¡ flØfl pwN¢af§eÑ J pjbÑe ®k¡NÉ p¡rÉ fËc¡e 

L¢lu¡ e¡¢mn£ S¢ja ¢hh¡c£frl üaÄ cMm fËj¡Z prj qCu¡Rz 

®Sl¡a p¡r£l¡ ¢eS ¢eS hJ²®hÉ cªY b¡¢La prj qCu¡Rz ac¤f¢l 

¢hh¡c£ frl ¢h‘ ®L±öm£ ¢jx M¡e, H, L¢lj J ¢jx ®cm¡u¡l ®q¡pe 

a¡cl k¤¢J²aLÑ Bl¡fL¡m hJ²hÉ ®fn Lle ®k, h¡c£frl flhaÑ£ 

jRm E¢Ÿe ®Ql¡N Bm£l üaÄ cMm ü£L¡l L¢lu¡C ®Ql¡N Bm£l 

p¢qa HLœ jRmE¢Ÿe Cw 23/04/57 a¡¢lM CeR¡el L¡R 

®l¢S¢ÖVÊ ®L¡h¡m¡a S¢j qÙ¹¡¿¹l L¢lu¡¢Rm Hhw flha£~a Hja ®cM¡ 

k¡u ®k, e¡¢mn£ S¢jl h¡hc ®Ql¡N Bm£l e¡j£L Bl,Hp, Hhw Hp,H 

®lLXÑ p¢WL J öÜ hVz h¢ZÑa Bm¡Qe¡l Bm¡L J p¡rÉ fËj¡Z 

cªÖV ¢pÜ¡¿¹ Ll¡ k¡CaR ®k, e¡¢mn£ S¢ja h¡c£frl üaÄ cMm 

e¡C Hhw j¡jm¡¢V haÑj¡e BL¡l J fËL¡l lre£u eqz ”  

 

On the other hand, the learned appellate Court below after 

considering and examining the documents came to a lawful conclusion 

to allow the appeal and set aside the judgment and decree passed by the 

learned trial Court on the basis of the following findings :-  
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“üaÄ cMm pwnËh h¡c£frl p¡r£ ¢f,X¢hÀE 1 e§l ®j¡q¡Çjc q¡w 

a¡q¡l Sh¡eh¾c£a BlS£ h¢ZÑa j¡jm¡ pjbÑe L¢lu¡Rez ®Sl¡a 

HC p¡r£ ü£L¡l Ll ®k, A¡h¤m ®q¡pel f¤œ Jq¡SE¢Ÿe Hhw Jq¡S 

E¢Ÿel f¤œ ®Ql¡N Bm£ z e¡¢mn£ S¢jl ®lLXÑ Bh¤m ®q¡pel 

f¤œcl e¡j Hhw ®f±œ ®Ql¡N Bm£l e¡j fËÙºa qqu¡Rz 1235 ew 

M¢au¡el (Hp,H) M¢au¡e fËS¡ q¡aj J Bcj Bm£ p¡hL 

®lLXÑ£u j¡¢mL ®j¡q¡Çjcl f¤œ z j¡jm¡l S¢j ®L¡e p¡m ¢em¡j 

¢h¢H² quR S¡¢ee¡z La V¡L¡ M¡Se¡l SeÉ S¢j ¢em¡jl ¢h¢H² qu 

S¡¢e e¡z ®LVÑ 1 V¡ hue¡j¡ Sj¡ ¢cuR z cMme¡j¡ c¡¢Mm Ll¡ 

qu¢ez z Lh¤¢mua¢V NË¢qa¡NZ NËqZ L¢lu¡¢Rm HC jjÑ AeÉ L¡NSfœ 

®L¡VÑ c¡¢Mm Ll¡ qu¢ez j¡¢mL frL L¡NSfœ ®L¡YÑ~ c¡¢Mm Ll¡ 

qu¢ez j¡¢mL frL Lh¤¢mua c¡a¡Ne M¡Se¡ ¢ca ¢Le¡ S¡¢ee¡ 

j¡¢mL fËcJ ®L¡e c¡¢Mm ®L¡VÑ Sj¡ ¢c e¡Cz ®L¡VÑ ®L¡e f¡VÊ¡ c¢mm 

c¡¢Mm L¢l e¡Cz ®Ql¡N Bm£ J jRe E¢Ÿe Q¡Q¡-ï¡a¡ ¢Rmz ¢f,X¢hÔE 

(2) q¡aj Bm£ ¢pLc¡l a¡q¡l Sh¡eh¾c£a c¡h£ Ll k, h¡c£ fr 

S¢j cMm Ll ¢hh¡c£fr cMm Ll ¢hh¡c£fr cMm Ll e¡z 

®Sl¡a p¡r£ ü£L¡l Ll ®k, 7ew h¡c£ q¡Sl¡ M¡a¥e Bj¡l ®h¡e 

Hhw e¤ljqÇjc j¡ÖV¡l Bj¡l i¡¢Ne¡z ®Ql¡N Bm£l e¡¢mn£ S¢jl 

hpah¡s£l Awn Ol BRz ®Ql¡N Bm£ a¡l S¢j ®j¡S¡ggl 

¢pLc¡ll L¡R ¢h¢H² Ll¢Rmz ®Ql¡N Bm£l S¢j HMe ®j¡S¡ggl 

¢pLc¡l M¡u ¢L e¡ S¡¢e e¡z” 

 

In view of the above two conflicting decisions, I have carefully 

considered the exhibits in this case along with the depositions, in 

particular, the Court witness No.1 Abdul Mannan along with other 

depositions on behalf of the plaintiffs. I am of the view that the learned 

appellate Court bellow committed no error of law by setting aside the 



Page # 13 
 

judgment and decree passed by the learned trial Court. I therefore, 

consider that this is not a proper case for interference from this Court.  

Accordingly, I do not find merit in this Rule.  

In the result, the Rule is discharged.  

The interim order of stay granted at the time of issuance of the 

Rule upon the operation of the judgment and decree passed in Title 

Appeal No.111 of 1993 by the learned Joint District Judge, Jhalakati is 

hereby recalled and vacated.  

The office is directed to communicate this judgment and decree 

and also send down the Lower Courts Records at once.  


