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“These decisions, while recognizing the principle of Islamic Law as to who is entitled

to the custody of a minor son with reference to his or her age and sex, imultaneously took
into consideration the welfare of the minor child in determining the question. Courts in all
these case, seem reluctant to give automatic effect to the rules of Hizanat enunciated by
Islamic jurists. If circumstances existed which justified the deprivation of a party of the
custody of his child to whose custody he was entitled under Muslim Law, courts did not
hesitate to do so. It may be argued, as the appellant’s Counsel did, that the welfare of the
child would be best served if his custody is given to a person who is entitled to such custody.
Nevertheless, Courts power to determine the entitlement of a party to the Hizanat is not
limited to mere observance of age rule so as to exclude the consideration of the interest of the

b}

child which would, however, depend on the facts and circumstances of a given case.’

“The father is entitled to the custody of a boy over seven years of age and of an

unmarried girl who has attained puberty. Failing the father, the custody belongs to the
paternal relations in the order given in 355 above, and subject to the provision to that section
If there be none of these, it is for the Court to appoint a guardian of the person of the

’

minor.’
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“Earlier it has been noted that apart from filing a written objection in the case the respondent
also filed on 12.05.83 an application u/s 25 of the said act praying that the appellant be directed
to return the minor girl Tahsina Yasmin to the custody of the respondent who was all along the
custodian of the said minor. The learned District Judge by order No.9 dated 12.05.83 ordered
that he said application be kept with the record for the present. While disposing of the case the
learned District Judge treated the written objection filed by the respondent to be an application
u/s 25 of the said Act. this was not necessary. The respondent had in fact filed a formal
application u/s 25 of the said Act for disposal by the Court. The learned District Judge was
probably unmindful of this application when he disposed of the case. He had full legal authority
to pass an order concerning the custody of the child, as the respondent had already filed a
formal application to the effect. The respondent need not have filed any application u/s 7 of the

said Act because the father is the natural guardian of the minor child. ”

“Mr. M.H. Khondkar, Advocate, appearing on behalf of the respondents, has not directly
opposed this contention urged by Mr. Rahman and merely expressed his doubt as to whether
such a relief could be granted without amending the plaint suitably. In this connection, he
has posted out that the relief that is now being sought is not quite consistent with the case
made in the plaint and as such, it may not be according to him permissible to grant the same
with the pleading remaining as it is. | am, however, not impressed with this argument
inasmuch as in this particular instance the relief in question does not appear to be wholly
inconsistent with the pleading and even if that were so, that cannot, | am afraid, stand in the
way of a decree being rendered as contended on behalf of the appellants. There can be no
dispute that it was perfectly open to the plaintiffs to make a case to the effect that in case they
were found not to be holding direct under the landlord and the relief asked for by them on
that basis were found untenable, they might be given a declaration of their under-raiyati
right in the disputed lands under the contesting defendants to the extent such under-raiyati

tenancy was determined. So, the only drawback in this case has been and omission on the



part of the plaintiffs to make such an alternative case and seek such an alternative relief; but
this omission can hardly be a sufficient justification for driving the parties to a separate suit
for determination of the question that has actually been adjudicated upon and conclusively
determined in this suit. In other words, they said omission cannot, in my opinion, operate as

a bar to the grant of the relief prayed for on behalf of the appellants before me. ”
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