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By this Rule, the opposite parties were called upon to 

show cause as to why the impugned Judgment and decree 

dated 17.10.2002 passed by the learned Additional District 
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Judge, 1st Court, Bogura in Other Appeal No.128 of 2002, 

disallowing the appeal in affirming the Judgment and decree 

dated 28.05.2002 passed by the learned Senior Assistant 

Judge, 2nd Court, Bogura in Other Suit No.18 of 2001 

dismissing the suit.  

The Facts, in brief for disposal of the Rule, are that the 

petitioner as plaintiff instituted Other Class Suit No. 302 of 

1991 before the Senior Assistant Judge, 1st Court, Bogura, 

for declaration of the order dated 23.10.1991 passed by the 

defendant No. 2 Additional Deputy Commissioner (Revenue) 

in Miscellaneous Case No. 108 (13) 91-92 is illegal, out of 

jurisdiction and inactive. The suit on transfer before the 

Senior Assistant Judge, 2nd Court Bogura, was renumbered 

as Other Class Suit No. 18 of 2001. The case of the plaintiff 

petitioner is that the suit land has fallen under the 

Government of Bangladesh. The plaintiff filed an application 

to the Sub-Divisional Officer, Bogura, for taking a lease of the 

said property on plot No. 300, measuring 68 decimals. Then, 

a Settlement Case bearing No. 14(XII)77-78 was started. 

Subsequently, the plaintiff's prayer for settlement was 

allowed as a rental of Taka 2.04. Subsequently, the plaintiff 
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executed bilateral Kobuliat on 19.07.1977; the defendant 

Nos. 5-6 filed an application to defendant No. 2 ADC (Rev), 

Bogura, for cancellation of the said settlement of the plaintiff; 

accordingly, a Miscellaneous Case bearing No. 82(XIII)78-79  

was started. Subsequently, the settlement of the plaintiff was 

canceled on 12.7.1980. Then, the plaintiff filed a Review Case 

bearing No. 174(XIII)79-80 before defendant No.2 for 

reviewing the case. Subsequently, the review case was 

allowed on 12.07.1980, and the settlement was restored to 

the plaintiff. Defendants Nos. 5-6 of the present suit and 

other villagers being plaintiffs filed a suit for easement rights 

for the suit property before the 2nd Munsif, Bogura being 

Other Suit No. 458 of 1980, which was transferred before the 

Senior Assistant Judge, Dhupchachia renumbered as Other 

Suit No. 89 of 1983. However, the suit was dismissed on 

contest on 29.09.1985. The plaintiffs of Other Suit No. 89 of 

1983, being appellants, preferred Other Appeal No. 11 of 

1986 before the learned District Judge, Bogura; 

subsequently, the appeal was dismissed. Defendants No. 5-6 

again filed an application to defendant No.2 ADC (Rev), 

Bogura, for cancellation settlement of the plaintiff. 
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Accordingly, Miscellaneous Case No. 108(13)91-92 was 

started. defendant No.2, by an order dated 23.10.1991, 

canceled the plaintiff's settlement again. Hence the suit with 

prayer:  

"���� ����� ADC (Rev) 	
����
 �� ��� (��) ��-�� ��
 �������
 

����
��
� ��� ����
� ����� �
  ���� !� ��/��/�� ���
�"
 	�
# $%���$
 

��	!��, &��'��
� ���� ��
��� �()� �
�� 	*� +,।" 

The defendant Nos. 1-4 and the defendants Nos. 5-6  

contested the suit by filing the written statement separately 

denying the materials allegation of the plaint. The defendant 

Nos. 1-4 contended in their written statement inter alia that 

the public had been using the suit pond from the period of 

Jaminder, and the same was not unused; that as per the 

Rule of the Government, the same pond could not be leased 

by the plaintiff; that the plaintiff is not a landless person; the 

suit was not unused and the suit barred by limitation and 

liable to be dismissed.  

Defendant Nos.5 and 6 contending in their written 

statement that the local public has used the suit pond from 

immemorial and, as such, they had easement and customary 

right therein; that the plaintiff and his wife has 10 Bighas of 
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land and he took pattan the suit tank fraudulently and the 

same is canceled rightly and the suit is liable to be dismissed 

with cost. 

The learned Senior Assistant Judge, 2nd Court, Bogura, 

framed necessary issues to determine the dispute involved 

between the parties.  

Subsequently, the learned Senior Assistant Judge, 2nd 

Court, Bogura, dismissed the suit by the Judgment and decree 

dated 28.05.2002. 

Being aggrieved by the above Judgment and decree, the 

plaintiff, as appellant, preferred Other Appeal No.128 of 2002 

before the learned District Judge, Bagura. Eventually, the 

learned Additional District Judge, 1st Court, Bagura, by the 

Judgment and decree dated 17.10.2002, dismissed the 

appeal to affirm those passed by the learned senior Assistant 

Judge, 2nd Court, Bagura.  

Being aggrieved by the above Judgment and decree, the 

plaintiff as petitioner preferred this Civil Revision under 

section 115 (1) of the Code of Civil Procedure before this court 

and obtained the instant Rule with an order of status quo. 
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Mr. Bhabesh Chandra Mustafi, the learned advocate 

appearing on behalf of the plaintiff-petitioner, submits that 

both the courts below have failed to consider whether 

defendant No. 2 ADC (Rev), Bogra is empowered to exercise 

his power to set aside or alter or add or change or rectify or 

modify the order dated 23.10.1991 passed by him in 

Miscellaneous case No. 174 (XIII) 79-80 or not ?. Having been 

sealed and signed by the ADC (Rev),  defendant No.2 became 

functus officio by that order, and it had no power to assume 

jurisdiction by modifying the said order. In his contention, he 

referred to the case cited in MM Ibrahim Vs. Mizanul Haque 

reported in 69 DLR (AD) 357. 

Mr. Md. Zahedul Bari, the learned advocate, is 

appearing on behalf of defendant Nos. 5-6 submits that the 

disputed land is a pond, but the plaintiff took the lease 

showing the pond as fallen land. Moreover, the plaintiff is not 

a landless person in the locality, but he took the lease to 

show him as a landless person, so the petitioner committed 

fraud and fraud, vitiated everything. Therefore, the claim of 

the plaintiff petitioner that the ADC (Rev), being functus 

officio, has no jurisdiction for cancellation of the petitioner's 
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lease is not applicable in this case. Moreover, both the courts 

below concurrently found that the plaintiff petitioner, having 

committed fraud, took the lease. 

Mr. Waliul Islam Oli, the learned Deputy Attorney 

General appearing on behalf of the Government, opposes the 

contention made by the learned advocate for the petitioner 

and adopts the arguments of Mr. Bari praying for the 

discharge of the Rule. 

I have anxiously considered the submissions advanced 

by the Bar and perused the Judgment of the courts below, as 

well as oral and documentary evidence on the records. It 

manifests that the plaintiff took a lease of the suit pond from 

the Government through the Settlement Case bearing No. 

14(XII)77-78. Subsequently, the plaintiff executed bilateral 

Kobuliat on 19.07.1977; however, the lease was canceled on 

12.7.1980. Then, on a Review Case No. 174(XIII)79-80 was 

filed by the plaintiff, the settlement was restored by 

defendant No.2. Thereafter, the Additional Deputy 

Commissioner (ADC Rev), Bogura defendant No.2, by an 

order dated 23.10.1991, canceled the plaintiff's settlement 
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again through the Miscellaneous Case No. 108(13)91-92. 

Then, the plaintiff-petitioner instituted the instant suit.  

In order to prove the case, the plaintiff examined as 

many as three witnesses and exhibited documents marked as 

Exhibit No.1 C.S Khatian, Exhibit No. 2 and 2ka S. A 

Khatian, and Exhibit No. 3 cancellation of the lease order on 

23.10.1991. On the other hand, defendants Nos.1-4 tried to 

prove their case by examining one witness, and defendants 

No. 5 and 6 examined two witnesses to prove their case, but 

they could not produce any material evidence. 

I have anxiously scrutinized each deposition, cross-

examining of witnesses, and materials evidence on record. It 

manifests that the trial court while dismissing the suit, says 

that:- 

"¢p.Hp M¢au¡−e ®mM¡ B−R ®k, e¡¢mn£ f¤L¥l¢V Sep¡d¡l−el hÉhq¡kÑz h¡c£ ¢e−SJ Eš² 

c¡h£ ü£L¡l h−m−R ®k, f¤L¥l¢V il¡V J f¢aa q−m ®p fše ®euz e¡¢mn£ f¤L¥l m£S 

fÐc¡eL¡l£ LaÑªfr flhaÑ£−a 108(13)/91-92 ew ¢jp ®L−p ac¿¹ A−¿¹ ®cM−a f¡u 

®k, h¡c£ abÉ ®N¡f−e e¡¢mn£ f¤L¥l m£S ®eu Hhw BlJ ®cM−a f¡u ®k, e¡¢mn£ f¤L¥l¢V 

fše h¢qiÑ§a pÇf¢šz  

a¡C Eiu f−rl p¡rÉ fÐj¡e fkÑ¡−m¡Qe¡u ®cM¡ k¡u e¡¢mn£ f¤L¥l¢V ÙÛ¡e£u Sep¡d¡l−el 

hÉhq¡kÑ fše h¢qiÑ§a pÇf¢š Hhw ®p SeÉ a¢LÑa B−cn h¡c£ e¡j£u fše h¡¢am Ll¡ 

p‰a q−u−R j−jÑ fÐa£uj¡e quz”  
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It also appears that the appellate court, while concurred  

and affirming the findings of the trial court below, more 

elaborately says that:  

“e¡¢mn£ f¤L¥l fÐ¡L«¢aLi¡−h il¡V qCu¡¢Rm flhaÑ£−a h¡c£ f¤L¥l Mee L¢lu¡¢Rm HC 

¢ho−u ®L¡e p¤Øfø p¡rÉfÐc¡e EfÙÛ¡fe L¢l−a f¡−le e¡Cz h¡c£f−rl c¡¢Mm£ L¡NS¡c£ 

J p¡r£l p¡rÉ¡¢c fkÑ¡−m¡Qe¡u Cq¡ fÐj¡¢ea ®k, h¡c£ i¢̈jq£e euz p¤al¡w, i¢̈jq£e 

¢qp¡−h abÉ ®N¡f−e e¡¢mn£ pÇf¢š fše ®eJu¡l fše e¡j¡u Ef−l¡š² naÑ¡e¤k¡u£ 

pw¢nÔø La«Ñfr a¢LÑa B−cn fÐc¡e L−lez Cq¡−a ®L¡e l¦f …l¦al œ¦¢V f¢lm¢ra qu 

e¡Cz p¤al¡w ®cM¡ k¡u e¡¢mn£ pØf¢š−a h¡c£l Eš² Lh¤¢mu−al naÑ i‰ L¢l−m Hhw 

LaÑªf−rl ®N¡Ql£iä qC−m a¡q¡l h−¾c¡hÙ¹ h¡¢am quz p¤al¡w e¡¢mn£ pÇf¢š−a h¡c£l 

Bl ®L¡e A¢dL¡l ¢hcÉj¡e e¡Cz” 

It reveals that there is no dispute that the suit pond was 

leased out for cultivation as a fallen land. However, in order 

to settle the dispute among the parties, we may be quoted the 

terms and conditions of the lease agreement  as below:- 
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A_ev †Kvb GKwU kZ© Avcwb f½ Kwi‡j GB e›`e Í̄ bvKP ewjqv MY¨ nB‡e Ges gnKzgv nvwKg 
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11/01/1977 Zvwi‡Li `iLv‡ Í̄ ewY©Z Rwg QvovI Avcbvi ev Avcbvi cwievify³  ���� �1�:
 

&�1 ���� ��� �2� &A�� '�
 	$��
 

"��0 ��7�� weeiYmg~‡ni †Kvb GKwU wg_¨v ewjqv 

cÖgvwYZ nq, Z‡e wb¤œ Zdkxj ewY©Z Rwg miKv‡i ev‡Rqvß ewjqv MY¨ nB‡e Ges D³ Rwg 

Awej‡¤̂ miKv‡ii `L‡j Avwbevi m¤ú~Y© AwaKvi gnKzgv nvwK‡gi _vwK‡e|Ó 

It manifests that there is no dispute that the lease was 

granted for a particular purpose, and the land cannot be used 

for any other than the purpose for which the lease was granted. 

The authority reserves the right to cancel a lease if the land is 

utilized for different purposes. There is a renewal, which is 

contended that the lease must fulfill the terms of the condition. 

Further, in the lease application, the plaintiff claimed that 

the suit plot was a fallen land (cwZZ Rwg). On the other hand, if we 

examine the C.S. Khatian Exhibit- 2, 2(K) the S.A Khatian 

Exhibit-3(three), the suit plot is recorded as a pond. Moreover, 

it also appears from the application filed by the plaintiff 

petitioner before defendant No. 2 ADC Revenue for leasing the 

suit plot wherein he claimed that he is a landless person. On 
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the other hand, both the courts below considered the evidence 

on record concurrently, saying that the plaintiff is not a 

landless person and owns more than 3.67 acres of land. 

Therefore, the plaintiff's malafide intentions are apparent in 

that he practiced blatant fraud by leasing out the land from 

defendant No. 2 ADC Revenue. So, the plaintiff cannot be 

allowed to derive any benefit from his fraudulent acts. This view 

gets support from the case of KM Sarwar Hossain vs. Mosharraf 

Uddin reported in 45 DLR(HC) 562 where it was  held that:- 

Fraud vitiates the entire proceeding, and as such, 

the suit must be held to be not permitted by 

necessary implications of law. The litigant cannot 

be rewarded by maintaining the suit on the file in 

whatsoever manner he pleads the justness of his 

cause, and it is the duty of the court in the 

exercise of its inherent power to bury the suit the 

moment such fraud comes to its notice. The 

plaintiff cannot be allowed to derive any benefit 

from his fraudulent acts. 

A similar view has been taken in the Government of 

Bangladesh and another –Vs- Mashiur Rahman and others 

reported in 50 DLR (AD) 205 Wherein their Lordships of the 

appellate Division held that:- 

“It is a cardinal principle of administration of 

justice that no result of any judicial proceeding 
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should be allowed to receive judicial approval 

from any court of law whenever it is obtained by 

practicing fraud upon the court; reason being 

fraud demolishes the very foundation of sanctity 

of such judicial proceeding. It is also well 

established principle of law that fraud vitiates all 

judicial proceeding. Thus contravention of the 

provision of law, cannot be a valid ground for 

allowing an order obtained by fraud to stand. 

When the trial court itself on consideration of the 

materials on record was satisfied that a fraud 

had been committed in obtaining the ex parte 

decree it was the duty of the trial court to set 

aside the ex parte decree. The failure of the trial 

court in the performance of its legal obligations 

ought not to have been maintained by the High 

Court Division in affirming the finding of the trial 

court.” 

 

            I have examined Ibrahim's case (Supra) wherein our 

Appellate Division  held that:- 

“After passing the final order on 7.4.213 

rejecting the substantive application under 

sections 107 and 233 of the Act, 1994 and the 

order having been sealed and signed, the 

Company judge became functus officio and had 

no power to assume jurisdiction by way of 
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modification of the said order; he could do so 

only on a proper application for review of the 

order.” 

             I fully agree with the above-cited case. However, each 

case has its own facts and circumstances. In the instant case, it 

manifests from the record that the then Jaminder of that area, 

considering the public interest, dug the suit pond for drinking 

water and the daily needs of the villagers of that area. Instead, 

the plaintiff-petitioner of the instant case, though he owned 

3.67 acres of land, showing him as a landless man, applied to 

defendant No. 2 ADC Revenue for granting the lease of the suit 

pond. Moreover, he showed the suit pond as fallen land. 

Therefore, we have already noticed that both the courts below 

concurrently found that the plaintiff had committed fraud in 

obtaining the lease of the suit pond, and fraud vitiated 

everything. So, the argument advanced by Mr. Mustafi is not 

sustained. 

Considering the above facts, circumstances of the case, 

and discussions made herein above, I am of the firm view that 

both the courts correctly appreciated and construed the 

documents and materials on record in accordance with the law 

in passing the judgment and decree. Consequently, it appears 
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to me that the impugned judgment and decree does not suffer 

from any legal infirmity, so the impugned Judgment is well 

founded in accordance with law and based on the materials on 

records, which cannot be interfered with by this court 

exercising revisional power under Section 115 (1) of the code. 

Resultantly, the Rule Discharged.  

The impugned Judgment and decree dated 17.10.2002 

passed by the learned Additional District Judge, 1st Court, 

Bogura, in Other Appeal No.128 of 2002 disallowing the appeal 

in affirming the Judgment and decree dated 28.05.2002 

passed by the learned Senior Assistant Judge, 2nd Court, 

Bogura in Other Suit No.18 of 2001 is hereby affirmed. 

Order of status quo passed by this court is hereby 

vacated.    

 Communicate the Judgment and send down the Lower 

Court Records at once.  

……………………. 

 (Md. Salim, J). 

 

Rakib/ABO 


