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IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION  

(CRIMINAL REVISIONAL JURISDICTION) 

     Criminal Revision No.787 of 2016 

  IN THE MATTER OF: 

An application under 10(1A) the 

Criminal Law Amendment Act,1958. 

IN THE MATTER OF: 

Begum Khaleda Zia 

---------- Petitioner 

     -Versus- 

   The State and another  

   ---- Opposite parties 

     With  

  Criminal Revision No.788 of 2016 

Begum Khaleda Zia 

---------- Petitioner 

        -Versus- 

   The State and another  

                     -------- Opposite parties 

Mr. Jamiruddin Sircar, Advocate 

with  

Mr. Khandokar Mahbub Hossain, 

Advocate,  

Mr. A. J. Mohammad Ali, Advocate, 

Mr. Md. Zainul Abedin, Advocate, 

Mr. A.M. Mahbub Uddin, Advocate,  

Mr. Raghib Rouf Chowdhury, 

Advocate, 

Mr. Md. Nawshad Jamir, Advocate, 
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Mr. Md. Zakir Hossain Bhuiya, 

Advocate  

     ------ For the Petitioner 

Mr. Mahbubey Alam, Attorney General 

with 

Mr. Murad Reza, Additional Attorney 

General,  

Mr. Sheikh A.K.M Moniruzzaman, D.A.G  

Mr. Md. Shahidul Islam Khan, A.A.G 

and 

Mr. Mia Shirajul Islam, A.A.G 

------ For the State 

Mr. Md. Khurshid Alam Khan, 

Advocate 

  ---For the Anti-Corruption Commission 

   Present: 

Mr. Justice M. Enayetur Rahim 

  And 

Mr. Justice Amir Hossain 

   Heard on:04.05.2016, 05.05.2016, 

   08.05.2016, 10.05.2016 and 

  Order on: 15.05.2016. 
 

Both the Revisional applications have 

arisen out of same order and they have been 

heard together and those are disposed of by this 

common order.  

 The present accused petitioner by filing two 

separate applications under section 10(1A) of 

the Criminal Law Amendment Act,1958  vide 

Criminal Revision No.787 of 2016 and Criminal 

Revision No.788 of 2016 has challenged the order 
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dated 17.04.2016 passed by the learned Special 

Judge, Court No.03, Dhaka in Special Case No.05 

of 2013 arising out of ACC G.R. Case No.84 of 

2011 rejecting two applications, one was under 

section 172(2) and another was under section 540 

of the Code of Criminal Procedure. 

 The present accused petitioner, along with 

03(three) others, is facing trial on the charge 

under section 5(2) of the Prevention of 

Corruption Act, 1947 read with section 109 of 

the Penal Code, before the Court of Special 

Judge, Court No.03, Dhaka in Special Case No.05 

of 2003.  

After closing the evidence of the 

prosecution witnesses the learned Special Judge 

fixed 07.04.2016 for examination of the accused 

persons under section 342 of the Code of 

Criminal Procedure. Two of the accused persons 

were examined on that day under section 342 of 

the Code of Criminal Procedure but the 

examination of the present accused petitioner 

was adjourned on her prayer and eventually, date 

was fixed on 17.04.2016 for examination of the 

present accused petitioner under section 342 of 

the Code of Criminal Procedure and also fixed 

for argument. 
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 On 17.04.2010 on behalf of the accused 

petitioner two applications were filed, one was 

under section 172(2) of the Code of Criminal 

Procedure for inspection of the case diary and 

another was under section 540 of the Code of 

Criminal Procedure for recalling PW-32, the 

investigating officer, for further cross-

examination to ascertain the following issues: 

1z VÊ¡ø HÉ¡ƒ Hl 23 d¡l¡ ®j¡a¡−hL VÊ¡ø£ ®h¡XÑ Hl ®L¡e pÇf¢š AfhÉhq¡l 

qC−m ®h¡XÑ Ah VÊ¡ø£ c¡u£ ¢Le¡; 

2z qmgL¡l£ ¢qp¡−h Bf¢e qmg L−l ¢L h−m−Re; 

3z  AeÉ¡eÉ fÐnÀ öe¡e£l pju hm¡ q−h; 

4z  Bfe¡−L 2005 p¡−m c¤cL ®b−L fÐaÉ¡q¡l Ll¡ q−u−R? a¡lfl ®b−L 

Bf¢e ¢Li¡−h L¡kÑœ²j Q¡¢m−u k¡−µRe? 

 The learned Special Judge after hearing both 

the applications by the impugned order dated 

17.04.2016 rejected the same. 

 Thus, these two applications.  

 Mr. A.J. Mohammad Ali the learned advocate 

has appeared with a good number of other learned 

Advocates for the accused petitioner.  

 Mr. Mohammad Ali has submitted that the 

learned Special Judge in rejecting the 

application under section 172(2) of the Code of 
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Criminal Procedure failed to consider that under 

the facts and circumstances of the instant case 

the provisions of section 145 and 161 of the 

Evidence Act would apply and the accused 

petitioner or her agent is entitiled to see such 

entries in the case diary to cross-examine the 

investigation officer since the investigation 

officer who made the case diary was allowed to 

refresh his memory and as such the learned 

Special Judge committed serious illegality in 

rejecting the said application.  

To substantiate the above submissions Mr. 

Ali has referred to the cases of Queen-Empress 

Vs. Mannu, reported in the Indian Law Report, 

page-390 and Sheru Shan and others Vs. The 

Queen-Empress, reported in ILR, 20 Cal, page-

643. 

 Mr. Mohammad Ali having placed a memo being 

no.c¤cL/fÐL¡/101/1005/1362 dated 02.10.2005 has further 

submitted that PW-32 Harunur Rashid, the 

investigating officer of the case, had no 

authority to investigate the case as the Anti-

Corruption Commission (hereinafter referred as 

Commission) decided to withdraw him from the 

Commission and requested to the Government to 

withdraw him, despite the said decision of the 
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Commission PW-32 has been continuing in the 

service of the Commission illegally.   

Mr. Ali has also submitted that the High 

Court Division in a number of writ petitions was 

pleased to discharge the Rule issued earlier 

declaring that the impugned process of 

withdrawing the incompetent officer i.e. 

including PW-32, the investigation officer Mr. 

Harunur Rashid, was in accordance with law and 

subsequently, the Civil Petition for leave to 

appeal being No.905 of 2007 filed before the 

Appellate Division was dismissed on the ground 

of withdrawing the same and therefore, the 

investigation officer Mr. Harunur Rashid cannot 

continue his job violating the judgment dated 

13.12.2006. The learned Special Judge ignored 

the vital facts that the legality of the 

functioning of the PW-32 as investigation 

officer should be determined for ends of justice 

which would lead to question the legality of the 

whole investigation process done by the alleged 

illegally functioned investigation officer. The 

learned Special Judge in rejecting the 

application under section 540 of the Code of 

Criminal Procedure for recalling and re-

examining the prosecution witness No.32 failed 

to consider that the proposed question and 

suggestion intended to be put to PW-32 by 
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recalling him are essential to the just decision 

of the case and had the accused petitioner not 

been given such opportunity it may cause 

miscarriage of justice.  

 However, Mr. Md. Khurshid Alam Khan, the 

learned Advocate appearing for the opposite 

party-Anti-Corruption Commission has submitted 

that both the applications filed by the accused 

petitioner are misconceived. The learned Special 

Judge in rejecting the said applications has 

assigned cogent reasons as such there is no 

illegality and infirmity in the impugned order 

and the applications are liable to be rejected 

summarily.  

 Mr. Murad Reza, the learned Additional 

Attorney General, appearing for the State has 

adopted the submissions of Mr. Khan.  

 Heard the learned Advocates for the 

respective parties, perused the applications and 

the impugned order and the annexures to the 

applications. 

 The learned Special Judge in rejecting the 

application under section 172(2) of the Code of 

Criminal Procedure has observed that: 
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“j¡jm¡¢Vl ac¿¹L¡l£ LjÑLaÑ¡ ¢fX¢hÔE-32 ®L A¢ik¤š² Bp¡j£−cl fr 

q−a ®Sl¡ Ll¡l fkÑ¡−u ¢h‘ BCeS£h£NZ ®Lp X¡−ul£ (¢p¢X) Hl 

®L¡e p¤¢e¢cÑø ¢ho−u Eš² p¡r£l cª¢ø BLoÑZ L−l ¢Lwh¡ a¡l 

Memory refresh Ll¡l SeÉ pw¢nÔø Awn a¡−L Ah−m¡Le Ll−a 

h−m−Re Hhw ¢h‘ BCeS£h£NZJ I pw¢nÔø Awn Ah−m¡Le L−l 

contradiction Hl ¢hou¢V ¢e¢ÕQa L−l−Rez g−m c£OÑ fÐ¡u 1 hRl 

L¡m k¡ha HC j¡jm¡u 32 Se p¡r£l p¡rÉ NËqZ Ll¡u Hhw I pLm 

p¡r£−L Bp¡j£−cl fr q−a c£OÑ pju d−l ®Sl¡ Ll¡l fl Bp¡j£ 

fr−L f¤ex f¤ex ¢S‘¡p¡ L−lC l¡øÌ/c¤cL f−rl p¡rÉ NËqZ pj¡ç Ll¡ 

q−u−R Hhw −g±Sc¡l£ L¡kÑ¢h¢dl 342 d¡l¡l ¢hd¡e Ae¤p¡−l 

Bp¡j£NZ−L fl£r¡ Ll¡ Hhw j¡jm¡¢Vl k¤¢š²aLÑ öe¡e£l SeÉ ¢ce d¡kÑ 

Ll¡ q−u−Rz ®g±Sc¡l£ L¡kÑ¢h¢dl 342 d¡l¡l ¢hd¡e Ae¤p¡−l Na 07-

04-2016Cw a¡¢l−M Bp¡j£NZ−L fl£r¡ Ll¡l SeÉ ¢ce d¡kÑ b¡L−mJ 

Bp¡j£ ®hNj M¡−mc¡ ¢Su¡ Ap¤ÙÛÉa¡l L¡lZ E−õ−M I a¡¢l−M Bc¡m−a 

Nsq¡¢Sl ®b−L pj−ul B−hce Ll¡u eÉ¡u ¢hQ¡−ll ü¡−bÑ Eš² pj−ul 

B−hce j”¤lœ²−j AcÉ 17-04-2016Cw a¡¢l−M ay¡−L ®g±Sc¡l£ 

L¡kÑ¢h¢dl 342 d¡l¡l ¢hd¡e Ae¤p¡−l fl£r¡ Ll¡l SeÉ ¢ce d¡kÑ Ll¡ 

q−u−Rz Bp¡j£ ®hNj M¡−mc¡ ¢Su¡ AcÉ Bc¡m−a q¡¢Sl q−mJ ay¡l 

f−r ¢h‘ BCeS£h£NZ ®k clM¡Ù¹¢V c¡¢Mm L−l−Re Eš²l©f clM¡Ù¹ 

j¡jm¡l ¢hQ¡−ll HC fkÑ¡−u c¡¢Mm Ll¡l BCeNa ®L¡e p¤−k¡N Hhw 

L¡lZ e¡ b¡L¡u clM¡Ù¹¢V eÉ¡u ¢hQ¡−ll ü¡−bÑ e¡j”¤l Ll¡ q−m¡z”  

 Section 172(2) of the Code of Criminal 

Procedure runs as follows: 

“172(2) Any Criminal Court may send 

for the police diaries of a case under 

inquiry or trial in such Court and may 

use such diaries, not as evidence in 

the case, but to aid it in such inquiry 
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or trial. Neither the accused nor his 

agents shall be entitled to call for 

such diaries, nor shall he or they be 

entitled to see them merely because 

they are referred to by the Court; but 

if they are used by the police officer 

who made them, to refresh his memory, 

or if the Court uses them for the 

purpose of contradicting such police 

officer, the provisions of the Evidence 

Act, 1872, section 161 or section 145, 

as the case may be shall apply.” 

[Underlines supplied] 

 On plain reading of the above provision of 

law, particularly, the last portion as well as 

and the decisions referred to by the learned 

Advocate for the accused petitioner it is 

crystal clear that the provision of section 

172(2) is only applicable at the time of 

examination of the investigating officer to 

arrive at the truth in the interest of justice. 

The provisions of sections 145 and 161 of the 

Evidence Act have no manner of application after 

closing the evidence of the investigating 

officer. It has to be applied at the time of 

cross-examination of the investigation officer 
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who used the case diary to refresh his memory. 

As such, the application under section 172(2) of 

the Code of Criminal procedure filed by the 

accused petitioner after closing the examination 

of the investigating officer and at the stage of 

examination of the accused petitioner under 

section 342 of the Code of Criminal procedure is 

absolutely misconceived one and not tenable in 

the eye of law and the learned Special Judge 

rightly rejected the same. 

 It is always to be born in mind that the 

discreation has to be exercised judiciously not 

in a fanciful manner. 

In rejecting the application under section 

540 of the Code of Criminal Procedure for 

recalling the PW-32, the investigating officer, 

the learned Special Judge has observed as under: 

Bp¡j£ ®hNj M¡−mc¡ ¢Su¡ Hyl f−r j¡jm¡¢Vl ac¿¹L¡l£ LjÑLaÑ¡ 

¢fX¢hÔE-32 ®L ¢lLm Ll¡l fÐ¡bÑe¡u c¡¢MmL«a clM¡Ù¹¢V fkÑ¡−m¡Qe¡ 

L−l ®cM¡ k¡u ®k, Eq¡−a E¢õ¢Ma 1ew fÐnÀ¢V BC−el Efl fÐnÀ ¢hd¡u 

I fÐnÀ ¢fX¢hÔE-32 ®L Ll¡l BCeNa p¤−k¡N ®eCz 2ew fÐ−nÀ E−õM 

Ll¡ q−u−R ®k, HC ¢fX¢hÔE-32 qmgL¡l£ ¢q−p−h qmg L−l ¢L 

h−m−Rez HC 2ew fÐnÀ¢V fÐL«a f−r ®L¡e fÐnÀ eu Hhw p¡rÉ BC−el 

¢hd¡e Ae¤k¡u£ ®L¡e p¡r£−L HCl©f AØfø fÐnÀ Ll¡l BCeNa p¤−k¡N 

®eCz  3ew fÐ−nÀ E−õM Ll¡ q−u−R ®k, AeÉ¡eÉ fÐnÀ öe¡e£l pju hm¡ 

q−hz ®L¡e p¡r£−L ¢lLm L−l ®Sl¡ Ll−a q−m a¡−L ¢L fÐnÀ Ll¡ q−h 
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a¡l p¤Øfø hZÑe¡ b¡L−a q−h ¢Lwh¡ ¢L ¢ho−ul Efl fÐnÀ Ll¡ q−h ®pC 

¢hou¢V p¤Øfø q−a q−hz 3ew fÐ−nÀ ®L¡e fÐnÀ ¢Lwh¡ ¢ho−ul E−õM e¡ 

L−l hm¡ q−u−R ®k, AeÉ¡eÉ fÐnÀ öe¡e£l pju hm¡ q−hz g−m HC 3ew 

fÐnÀ¢VJ BCeNai¡−h NËqZ−k¡NÉ euz 4ew fÊnÀ pÇf−LÑ C−a¡j−dÉC 

B−m¡Qe¡ q−u−R Hhw c¡¢m¢mL fÐj¡−Zl ¢i¢š−aC fÐa£uj¡e qu ®k, 

Se¡h q¡l¦e¤l ln£c, c¤e£Ñ¢a cje L¢jne, fÐd¡e L¡kÑ¡mu, Y¡L¡ Hl 

pqL¡l£ f¢lQ¡mL f−c LjÑla b¡L¡ AhÙÛ¡u ¢a¢epq ®j¡V 48 Se 

LjÑLaÑ¡−L c¤e£Ñ¢a cje L¢jn−e c¡¢MmL«a A¢i−k¡−Nl Ae¤på¡e Hhw 

l¦S¤L«a j¡jm¡pj§−ql ac−¿¹l rja¡ AfÑe L−l pÈ¡lL ew-c¤cL/31-

2006/j¡.p/7471, a¡¢lM-10/05/2009Cw j§−m fÐ‘¡fe S¡l£ Ll¡ 

q−u−R k¡ ®N−S−V fÐL¡n Ll¡ q−u−Rz HR¡s¡J Se¡h q¡l¦e¤l ln£c, 

pqL¡l£ f¢lQ¡mL, c¤e£Ñ¢a cje L¢jne, fÐd¡e L¡kÑ¡mu, Y¡L¡−L HC 

j¡jm¡l HS¡q¡l c¡−ul Ll¡l Ae¤−j¡ce fÐc¡ef§hÑL fÐcš c¤eÑ£¢a cje 

L¢jne, fÐd¡e L¡kÑ¡mu, Y¡L¡ Hl pÈ¡lL ew-c¤cL/Ae¤x J ac¿¹-

3/74/2009/16300, a¡¢lM-08/08/2001Cw fÐcnÑe£-1 ¢q−p−h, 

a¡−L ac¿¹L¡l£ LjÑLaÑ¡ ¢e−u¡N pwœ²¡¿¹ c¤eÑ£¢a cje L¢jne, fÐd¡e 

L¡kÑ¡mu, Y¡L¡ Hl pÈ¡lL ew-c¤cL/¢hx Ae¤x J ac¿¹-1/¢p-

110/2011/2247, a¡¢lM-03/11/2011Cw fÐcnÑe£-23 ¢q−p−h Hhw 

a¡l j¡jm¡¢V−a A¢i−k¡Nfœ c¡¢M−ml Ae¤−j¡ce (Sanction)‘¡fe 

pwœ²¡−¿¹ c¤e£Ñ¢a cje L¢jne, fÐd¡e L¡kÑ¡mu, Y¡L¡ Hl pÈ¡lL ew-

c¤cL/¢hx Ae¤x J ac¿¹-1/¢p-110/2011/1536, a¡¢lM-

16/01/2012Cw fÐcnÑe£-25 ¢qp¡−h C−a¡j−dÉC fÐj¡¢Za ¢Q¢q²a 

q−u−Rz  

Efk¤Ñš² AhÙÛ¡u Hhw j¡jm¡¢Vl ¢hQ¡−ll haÑj¡e fkÑ¡u ¢h−hQe¡œ²−j 

j¡jm¡¢Vl ac¿¹L¡l£ LjÑLaÑ¡ ¢fX¢hÔE-32 ®L Bp¡j£ ®hNj M¡−mc¡ 

¢Su¡ Hyl fr q−a ¢lLm Ll¡l fÐ¡bÑe¡u c¡¢MmL«a clM¡Ù¹¢V BCepÇja 

J ¢h¢dpÇja e¡ qJu¡u Eš² clM¡Ù¹ eÉ¡u ¢hQ¡−ll ü¡−bÑ e¡j”¤l Ll¡ 

q−m¡z” 
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[Underlines supplied] 

 Mr. Mohammad Ali has submitted that section 

540 of the Code of Criminal Procedure has given 

widest power to a Court to recall and re-examine 

a witness for just cause in order to ensure fair 

trial but the learned Special Judge in an 

arbitrary manner without understanding the scope 

of the said provision of law rejected the 

application under section 540 of the Code of 

Criminal Procedure on the plea of the present 

stage of the case. 

 Mr. Ali has also referred to the cases of 

Hemayetuddin alias Auronga Vs. State, reported 

in 46 DLR (AD), page-186 and Kazi Ali Zahir 

alias Elin and others Vs. The State, reported in 

9 MLR, 2004, page-187 in support of his 

submissions. 

 We have no disagreement with the submission 

of the learned Advocate for the accused 

petitioner as to the purport and scope of 

section 540 of the Code of Criminal Procedure 

that the section is expressed in the widest 

possible term and it cannot be said that the 

intention of the section is to limit its 

application and at any stage of the trial, even, 

before pronouncement of the judgment a witness 
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may be recalled and re-examined for the just 

cause. 

 But, we must also bear in mind the well 

settled proposition that fairness of trial has 

to be seen not only from the point of view of 

the accused, but also from point of the 

prosecution also. In the name of fair trial, the 

system cannot be held to ransom. Mere submission 

that recall was necessary “for ensuring fair 

trial” is not enough unless there are tangible 

reasons to show how the fair trial suffered 

without recall. Recall is not a matter of course 

and the discretion given to the court has to be 

exercised judiciously to prevent failure of 

justice and not arbitrarily. 

 Mr. Ali has tried to convince us that the 

PW-32, the investigating officer, has no legal 

right to continue in the service of the Anti-

Corruption Commission in view of the decision 

dated 02.10.2005 of the Commission and he is an 

unauthorized person and intruder in the 

Commission, as such the investigation done by 

him has vitiated the whole investigation as well 

as the trial. To determine the said fact it is 

necessary to recall and re-examine the PW-32 and 
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it is the just cause in view of the above facts 

and circumstances. 

 It appears from the evidence of PW-32, the 

investigating officer Harunur Rashid (the 

certified copy of the same has supplied by both 

the parties), that at time of the deposition PW-

32 the investigating officer categorically has 

testified that the Anti-Corruption Commission 

vide its office memo no. c¤c¤L/¢hx Ae¤x J ac¿¹-1/¢p-

110/2011/17174, a¡¢lM-03/11/2011Cw appointed him as the 

investigating officer of the case and he took up 

the investigation of the case, exhibit-23 and 

exhibit-26.  

It also appears from the First Information 

Report and charge sheet, annexures A and B 

respectively, that PW-32 lodged the FIR and 

submitted charge sheet as the Assistant Director 

of the Anti-Corruption Commission and he having 

entrusted with the investigation of the case by 

the Commission had investigated the case and 

submitted charge sheet in the case obtaining 

sanction from the Commission, exhibit-25. The 

learned Special Judge in the impugned order has 

also categorically discussed about the said 

facts. 
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Further, Mr. Kurshid Alam Khan, the learned 

Advocate for the Anti-Corruption Commission has 

informed us that the present accused petitioner 

earlier vide Criminal Miscellaneous case No.7681 

of 2016 challenged the Gazette notification 

appointing PW-32 as the investigating officer of 

the case before a Division Bench this Court, but 

the said application was ultimately rejected as 

being not pressed. 

It is pertinent to mention here that the 

Anti-Corruption Commission is an independent 

body created under a statue and the said 

Commission having taken decision by a Gazette 

notification appointed PW-32 Harunur Rashid, an 

officer of the Commission mentioning his 

position as Assistant Director, for 

investigation of the present case.  

 In view of the above facts and 

circumstances, we are of the view that at this 

stage of the case there is no scope to raise any 

question about the competency of the PW-32 as 

the investigating officer in any manner in the 

present proceeding of the case. 

 Moreover, the de-facto doctrine will be 

applicable, if any irregularity is found with 

regard to the appointment, absorption or 
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continuation of the PW-32 in the office of the 

Anti-Corruption Commission. 

The de facto doctrine is by now has received 

judicial recognition in this sub-continent like 

in the United States of America and English 

jurisdiction also.  

The de facto doctrine is now well 

established that the acts of the Officers de 

facto performed by them within the scope of 

their assumed official authority, in the 

interest of the public or third persons and not 

for their own benefit, are generally as valid 

and binding, as if they were the acts of 

officers de jure. 

An officer, de facto is one who is not a 

mere intruder or usurper but one who holds 

office, under the colour of lawful authority, 

though his appointment is defective and may 

later be found to be defective. 

In State v. Gardner (Cases on Constitutional 

Law by Mc, Gonvey and Howard Third Edition 102) 

Bradbury. J. observed: 

“We thing that principle of public 

policy, declared by the English Courts 

three centuries ago, which gave 
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validity to the official acts of 

persons who intruded themselves into an 

office to which as they had not been 

legally appointed, is as applicable to 

the conditions now presented as they 

were to the conditions that they 

confronted the English Judiciary. We 

are not required to find a name by 

which officers are to be known, who 

have acted under a statute that has 

subsequently been declared 

unconstitutional, though we think such 

officers might aptly be called de facto 

officers.” 

In Norton v. Shelby County, (1886) 118 US 

425:30 L ed 178 Field, J., observed as follows: 

“The doctrine which gives validity to 

acts of officers de facto whatever 

defects there may be in the legality of 

their appointment or election is 

founded upon considerations of policy 

and necessity, for the protection of 

the public and individuals whose 

interests may be affected thereby. 

Offices are created for the benefit of 

the public, and private parties are not 



18 

 

 

permitted to inquire into the title of 

persons clothed with the evidence of 

such offices and in apparent possession 

of their powers and functions. For the 

good order and peace of society their 

authority is to be respected and obeyed 

until in some regular mode prescribed 

by law their title is investigated and 

determined. It is manifest that endless 

confusion would result, if in every 

proceeding before such officers their 

title could be called in question.” 

[Underlines supplied] 

 In Cooley’s ‘Constitutional Limitations’, 

Eighth Edition, Volume II p. 1355, it is said: 

“An officer de facto is one who by some 

colour or right is in possession of an 

office and for the time being performs 

its duties with public acquiescence, 

though having no right in fact. His 

colour of right may come from an 

election or appointment made by some 

officer or body having colourable but 

no actual right to make it; or made in 

such disregard of legal requirements as 

to be ineffectual in law; or made to 

fill the place of an officer illegally 
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removed or made in favour of a party 

not having the legal qualifications; or 

it may come from public acquiescence in 

the qualifications; or it may come from 

public acquiescence in the officer 

holding without performing the 

precedent conditions, or holding over 

under claim of right after his legal 

right has been terminated; or possibly 

from public acquiescence alone when 

accompanied by such circumstances of 

official reputation as are calculated 

to induce people, without inquiry, to 

submit to or invoke official action on 

the supposition that person claiming 

the office is what he assumes to be. An 

intruder is one who attempts to perform 

the duties of an office without 

authority of law, and without the 

support of public acquiescence. 

No one is under obligation to recognize 

or respect the acts of an intruder, and 

for all legal purposes they are 

absolutely void. But for the sake of 

order and regularity, and to prevent 

confusion in the conduct of public 

business and in security of private 

rights, the acts of officers de facto 
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are not suffered to be questioned 

because of the want of legal authority 

except by some direct proceeding 

instituted for the purpose by the State 

or by someone claiming the office de 

jure, or except when the person himself 

attempts to build up some right, or 

claim some privilege or emolument, by 

reason of being the officer which he 

claims to be. In all other cases the 

acts of an officer de facto are as 

valid and effectual, while he is 

suffered to retain the office as though 

he were an officer by right, and the 

same legal consequences will flow from 

them for the protection of the public 

and of third parties. There is an 

important principle, which finds 

concise expression in the legal maxim 

that the acts of officers de facto 

cannot be questioned collaterally.” 

[Underlines supplied] 

In Pulin Behari v. King Emperor, (1912-15 

Cal LJ 517) Sir Asutosh Mukerjee, J. after 

tracing the history of the doctrine in England 

observed as follows: 

“The substance of the matter is that 

the de facto doctrine was introduced 
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into the law as a matter of policy and 

necessity, to protect the interest of 

the public and the individual where 

these interests were involved in the 

official acts of persons exercising the 

duties of an office without being 

lawful officers. The doctrine in fact 

is necessary to maintain the supremacy 

of the law and to preserve peace and 

order in the community at large. 

Indeed, if any individual or body of 

individuals were permitted, at his or 

their pleasure, to collaterally 

challenge the authority of and to 

refuse obedience to the Government of 

the State and the exercised its various 

powers on the ground of irregular 

existence or defective title, 

insubordination and disorder of the 

worst kind would be encouraged. For the 

good order and peace of society, their 

authority must be upheld until in some 

regular mode their title is directly 

investigated and determined.” 

[Underlines supplied] 

In P. S. Menon v. State of Kerala (AIR 1970 

Ker 165 at p. 170) a Full Bench of the Kerala 

High Court said about the de facto doctrine: 
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“This doctrine was engrafted as a 

matter of policy and necessity to 

protect the interest of the public and 

individuals involved in the official 

acts of persons exercising the duty of 

an officer without actually being one 

in strict point of law. But although 

these officers are not officers de jure 

they are by virtue of the particular 

circumstances, officers, in fact, whose 

act, public policy requires should be 

considered valid.” [Underlines 

supplied] 

[Source of above citations: Gokaroju 

Rangaraju Vs. Sate A.P, reported in AIR 

1981 (SC), page-1473] 

 Further, in exercising the power under 

section 540 of the Code of Criminal Procedure 

the following principles has to be borne in 

mind: 

I. The wide discretionary power should be 

exercised judiciously and not 

arbitrarily. 

II. The Court must satisfy itself that it 

was in every respect essential to 

examine such a witness or to recall him 



23 

 

 

for further examination in order to 

arrive at a just decision of the case. 

III. The Court arrives at the conclusion 

that additional evidence is necessary, 

not because it would be impossible to 

pronounce the judgment without it, but 

because there would be a failure of 

justice without such evidence being 

considered. 

IV. The Court should bear in mind that 

improper or capricious exercise of such 

a discretionary power, may lead to 

undesirable results. 

V. The power under Section 540 of the Code 

of Criminal Procedure must therefore, 

be invoked by the Court only in order 

to meet the ends of justice for strong 

and valid reasons and the same must be 

exercised with care, caution and 

circumspection. 

If we considered the submissions of the 

learned Advocate for the accused petitioner 

coupled with the recognized de-facto doctrine 

and the above propositions of law, we have no 

hesitation to hold that there is no just cause 

to recall PW-32, the investigating officer for 

ascerting his present status in the Anti-
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Corruption Commission and there is no basis for 

holding that any prejudice will be caused to the 

accused petitioner unless the said witness is 

recalled.  

 Having discussed and considered as 

above, we find no merit in both the 

applications. 

 Thus, both the applications are rejected 

summarily. 

 However, the learned Special Judge is 

directed to be cautious in future in making any 

adverse comment against any officers of the 

Court. And we disapprove the observation made by 

the learned Special Judge against the Senior 

Lawyers for the accused petitioner. 

Communicate the order at once. 
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