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JUDGINMENT

M. Enayetur Rahim, J: This appeal, by leave, 1is directed

against the Jjudgment and order dated 26.10.2003 passed by a

Division Bench of the High Court Division in Writ Petition



No.2718 of 1995 making the rule absolute and thereby
declaring the notice No.DEO/Dhaka/Eviction/Bag Mia/5162/1117
dated 30.11.1995 issued by the Deputy Commissioner, Railway
Land and Buildings, Bangladesh Railway, Dhaka directing the
writ petitioner to wvacate plot No.97 of Mouza Kawranbazar
within seven days is without any lawful authority and of no
legal effect.

The facts, relevant for disposed of the appeal are as
follows:

The present-respondent No.1l as writ petitioner
(hereinafter referred to as writ petitioner-respondent) filed
an application under Article 102 of the Constitution of the
People’s Republic of Bangladesh Dbefore the High Court
Division challenging the notice bearing
No.DEO/Dhaka/Eviction/BG Mia/5162/1117 dated 30.11.1995
issued by the present petitioner i.e., the Deputy
Commissioner, Railway Land and Buildings, Bangladesh Railway,
Dhaka directing the respondent No.l to vacate plot No.97 of
Mouza Kawranbazar within seven days as having been passed
without lawful authority and of no 1legal effect stating,
inter alia, he on 12.04.1995 applied to the Government in the
Ministry of Housing and Public Works for allotment of a plot
of land in the Tejgaon Industrial Area at Mouza Kawran Bazar
for starting and running a reconditioning and modern car
repairing workshop. The Ministry of Housing and Public Works
vide Memo No.Sha Kha-6/11-7/95/2026 dated 30.07.1995 allotted
more or less 13.66 Kathas of land of industrial Plot No.l
within C.S. Dag No.97 of Mouza Kawran Bazar of Tejgaon
Industrial Area as per the plan of Architecture Department in
favour of the writ-petitioner respondent under certain terms

and conditions. As per the terms of the allotment letter the



writ petitioner paid Tk.3,41,500/- being 25% of the total
price vide Chalan No.Cha-2/20 dated 02.08.1995 within one
month from the date of the said allotment. Thereafter, Sub-
Division Engineer, Tejgaon Public Works Sub-Division, Public
Works Division-3, Dhaka handed over possession of newly
created industrial Plot No.l of Tejgaon Industrial Area in
C.S. Dag No.97 measuring an area of 13.80 Kathas to the writ-
petitioner respondent on 04.10.1995 and after taking
possession the writ-petitioner respondent constructed
structures 1in the said plot. The writ-petitioner respondent
again paid Tk.3,500/- and Tk.10,500/- wvide Challan dated
16.11.1995 and 27.11.1995 respectively as the total price for
the extra 0.14 Kathas of land. The writ-petitioner respondent
on 23.10.1995 wrote to the Government in the Ministry of
Public Works for taking necessary steps for executing the
lease deed in terms of the allotment letter stating about the
payment of 25% of the price of the allotted land and about
the taking over the possession of the industrials Plot No.l
of C.S. Dag No.97 at Mouza Kawran Bazar, Tejgaon Industrials
Area. While the writ-petitioner respondent has been
possessing and enjoying the property in question and running
his business thereon, the present leave petitioner issued the
impugned notice on 31.11.1995 which was received by the writ-
petitioner respondent on 13.12.1995 directing the respondent
to remove all his structures from the said land and further
threatened to evict him from the allotted land. Upon
receiving the said notice the writ-petitioner respondent
immediately wrote to the present petitioner on 13.12.1995
stating the fact of ownership and lawful possession of the
land in question by him. All the relevant papers such as

allotment letter, handing over of possession and payment of



receipts vide treasury challans etc. were forwarded to the
present petitioner along with the said letter. But the
present petitioner did not reply to the said letter of the
writ-petitioner respondent. The writ-petitioner respondent
also wrote a letter intimating the Secretary, Ministry of
Public Works about the impugned notice of the present
petitioner on 14.12.1995 but no action was taken to stop the
leave petitioner from taking any action on the impugned
notice, which compelled the writ-petitioner respondent to
file the writ petition.

The present leave petitioner as writ respondent No.2
contested the Rule by filing an affidavit-in-opposition
stating, inter-alia, that the disputed land was acquired for
the Railway under 1ts diversion project on payment of
compensation wvide L.A. Case No0.15/59-60 and L.A. Case
No.16/59-60. The disputed land along with others land were
published in the Gazette Notification as Memo No.DA/36/38/359
Requn. Dated 15.03.1960 and Gazette Notification as Memo
No.DA/76/66/820 Acgn. Dated 26.05.1966. The L.A. Collector of
Dhaka handed over the possession of the same to the Railway
Diversion Division under the Ministry of Works on 19.12.1959
and 18.01.1960 respectively. The Bangladesh Railway was 1in
possession of the land for more than 42 years. Some portions
of the land have been used as Railway line and other portions
as Railway facilities. Over some portion of land Sonargaon
Hotel has been constructed. Certain portion has been used for
the Pantha Path Road. Apart from the above 0.84 acres are
left in the possession of the Bangladesh Railway. The
Ministry of Communication issued a license 1in favour of
Bangladesh Garments Manufacturers and Export Association

(BGMEA) for fifty vyears vide letter No.Robi/Bhuma/113/93-



495/1(2) dated 05.11.1995. Subsequently, BGMEA deposited
Tk.7,31,877/- as fees as per direction vide Memo
No.DEO/Dhaka/ Hastantar/45/Sup-2/1173 dated 25.11.1995. On
field verification the Railway Estate Officer found four sign
boards of (1) M/s. Hag’s Bay, (2) M/s. Roma Kos, (3) M/s.
Abedur Garments Ltd. and (4) M/s. Bay Lits Limited Companies
are hanged in the disputed land on getting lease from the
Ministry of Public Works. The Divisional Engineer-3, Dhaka of
Bangladesh Railway raised objection to the Executive Engineer
of Works Division-3, Segun Bagicha about such activities.
Subsequently, the Bangladesh Railway issued eviction notice
vide the impugned Memo No.DEO/Dhaka/Uchchhed
/Bagamia/5162/1117 dated 30.11.1995. The Bangladesh Railway
being the owner of the 1land, it can take necessary action
against the illegal trespasser as per Ordinance No.24 of 1970
and in exercise of that power notices were served upon the
persons concerned in accordance with law and as such the writ
petitioner is not entitled to get any relief whatsoever. The
impugned notice was 1issued under section 5 of Ordinance No.Z24
of 1970 wherein the power to issue such a notice is given to
the Deputy Commissioner under section 2(b) of the said
Ordinance. The term ‘deputy commissioner’ means and includes
......... such other persons as may be appointed by the Government
to perform all or any of the functions of a Deputy
Commissioner under this Ordinance”. The impugned notice was
duly and properly issued since it was issued under the
authority given wunder notification No.XXIV-7/81/20 dated
18.02.1981 issued by the Joint Secretary of Ministry of Land
Administration and Land Records by the order of the
President. Accordingly Divisional Estate Officers of

Bangladesh Railway has Dbeen empowered to perform the



functions of ‘Deputy Commissioner” under the said Ordinance.
Thus, the Rule is liable to be discharge.

A Division Bench of the High Court Division after
hearing the Rule Nisi Dby the impugned judgment and order
dated 26.10.2003 made the Rule absolute and thereby, declared
the impugned notice was issued without lawful authority and
is of no legal effect.

Being aggrieved by and dissatisfied with the said
judgment and order the writ respondent No.?2, present
appellant had preferred civil petition for leave to appeal
No.510 of 2004 and eventually leave was granted which
resulted the present appeal.

Mr. Mehadi Hasan Chowdhury, learned Additional Attorney
General, appearing for the appellant submits that the High
Court Division has failed to consider that section 2 (b) read
with section 5 of Ordinance No.XXIV of 1970 and the
Notification No.XXIV-7/81/20 dated 18.02.1981 issued by the
Joint Secretary of the Ministry of Land Administration and
Land Records empowers the appellant to issue notice for
eviction under the aforesaid Ordinance and thereby, erred in
holding the impugned notice to have been issued without
lawful authority.

He further submits that, in view of the certificate of
possession and official gazette notification clearly showing
that the land was acquired for Railway and possession of the
same has been given to Railway, the High Court Division erred
in holding that the impugned notice is without lawful
authority and of no legal effect.

The learned Additional Attorney General further submits
that in view of the provision of 2(f) of the Ordinance

No.XXIV of 1970 i.e., the writ-petitioner respondent is an



illegal and ‘unauthorized occupant’ in the land in question
and as such the competent authority, accordingly to the
provision of 2(b) of above mentioned Ordinance, the present
appellant rightly and legally issued the impugned notice
under section 5 of the said Ordinance of 1970.

Per contra, Mr. Probir Neogi, learned Senior Advocate,
appearing for the writ-petitioner respondent, submits that
where under the provision of Article 145 of the Constitution
of the Peoples Republic of Bangladesh a lease deed has been
executed and registered in respect of the land in question on
behalf of the Hon’ble President of the People’s Republic of
Bangladesh in favour of Haqg’s Bay on receipt of the entire
consideration money, and the plot has been mutated in the
name of Hag’s Bay who 1s running business activities on
payment of regular rent and taxes etc., 1t cannot be an
“unauthorized occupant” as defined in section 2(f) of the
Ordinance ©No.24 of 1970, and the alleged eviction notice
issued against Hag’s Bay treating it as an ‘unauthorized
occupant’ 1is illegal and without lawful authority. He further
submits that documents show (additional ©paper book dated
04.11.2018) that the Railway Department has no right and
title whatsoever in the land leased out to Hag’'s Bay i.e. the
writ petitioner.

Mr. Neogi also submits that, the Government as a
composite body cannot take two different stands in two
different capacities, one, in the Ministry of Housing and
Public Works, and another in the Department of Railway.
Moreover, 1in case of any dispute between two ministries, it
can be resolved in an appropriate forum, and until the said
issued 1s resolved the issuance of eviction notice to a

lessee of the Government by virtue of registered lease deed



is a colourable exercise of power, and this principle of law
has been clearly laid down in the judgment of the Appellate
Division dated 30.10.2002 in Civil Petition for leave to
appeal No.2020 of 2001.

We have considered the rival submissions of the learned
Advocates for the parties, perused the impugned judgment and
the documents placed before us by them.

Upon perusal of the impugned judgment it reveals that
the High Court Division made the rule absolute with the
finding, inter-alia, that;

“From a close reading of section 5 it appears that power
has been given to the Deputy Commissioner and it is only
the Deputy Commissioner who on being satisfied upon
information received from lawful authority may issue a
notice directing such pevson to remove structure and
face eviction. Admittedly the Railway is the legal
authority but there is no paper to or anything that shows
the respondents have ever approached the Deputy
Commissioner or sent any information to act under
section 5 for eviction of the petitioner. Further it appears
that the Ordinance referred to has not given any power
to the Deputy Commissioner, Railway respondent No.2 to
issue such notice. Therefore the notice as per Annexure-F
is unauthorized, illegal and without sanction of law and
is liable to be declared as illegal and having been issued
without any lawful authority. It has been further
submitted that there is no other ordinance other than
this Ordinance No.24 of 1970 and there was an earlier

ordinance which is about Cotton Amendment Act,



therefore the vrespondents have mno other authority
otherwise than section 5 of 1970 and we have already
held that section 5 as quoted above has not given any
power to the respondents to issue notice. The learned
Advocate has placed unveported copy of the judgment
passed by a Division Bench of this Court in writ petition
No.61 of 1996 in support of his contention that a notice as
Annexure-F cannot be issued by any authority other
than the Deputy Commissioner.”

In the instant case from the leave granting order it
transpires that two legal issues have to be addressed.
Firstly, whether wunder the Ordinance ©No.24 of 1970 the
Divisional State Officer of Bangladesh Railway has been
empowered to perform the function of ‘Deputy Commissioner’
and he has the authority to issue the impugned notice under
section 5 of the said Ordinance; secondly, whether the writ-
petitioner respondent is an ‘unauthorized occupant’.

Let us now look into the provision of section 5 of
Ordinance No.24 of 1970, which runs as follows:

“5.(1) If the Deputy Commissioner, on his own motion or
on the complaint of or upon information received from
anybody or a Local Authority, is satisfied after making
such inquiry as he thinks fit, that a person is an
unauthorized occupant, he may issue, in the prescribed
manner, a notice directing such person to vacate the
land, building or part thereof in his occupation within a
period of thirty days from the date of service of the

notice ' [:
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Provided that the Deputy Commissioner may, where he
is satisfied that thirty days’ notice will not be in public
interest, reduce the period of such notice to not less than
seven days.]

(2) If the person, against whom an ovder under sub-
section (1) has been made, refuses or fails to vacate the
land, building or part thereof in his occupation within
the time fixed, then, notwithstanding anything contained
in any other law for the time being in force, it shall be
lawful for the Deputy Commissioner to enter upon such
land, building ov part therveof and vecover Khas
possession of the same by evicting such person and by
demolishing and removing structures, if any, evected or

built by that person.”

It appears from the notification No. XXIV-7/81/20 dated
18.02.1981 issued by the Joint Secretary of the Ministry of
Land Administration and Land Reforms that Divisional State
Officer of Bangladesh Railway has been empowered to perform
function of Deputy Commissioner under the Ordinance of 24 of
1970.

The said notification runs as follows:

“Government of the people’s republic of Bangladesh Ministry of Land
Administration and Land Reforms

Section-XXIV

Notification

No.-XXIV-7/81/20

Dated: 18.02.1981
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In Exercise of the power conferred by clause (B) of Section-2 of the
Government and Local Authority Lands and Building (Recovery) of

possession ordinance 1970 (Ordinance-XXI'V) of 1970, the Government

is pleased to appoint the Divisional Estate Officer of Bangladesh

Railway to perform of the function of a Deputy commissioner under

the said orvdinance only in their respective jurisdiction. (underlines

supplied)

By Order of the President,
SD/-

Sanwar Hossain Khan

Joint Secretary.”

If we consider the above notification coupled with the
provision of section 5 of Ordinance No.24 of 1970 then we
have no hesitation to hold that the Divisional Estate Officer
of Bangladesh Railway has been empowered by the Government to
perform the function of the Deputy Commissioner under the
said Ordinance.

Thus, the High Court Division has committed serious
error in holding that the under section 5 of the Ordinance
No.24 of 1970 the Divisional Estate Officer of Bangladesh
Railway has no authority to issue the impugned notice. The
impugned notice has been issued by present petitioner having
legal authority.

Let us now decide the second issue whether in view of
section 2(f) of the Ordinance No.24 of 1970 the petitioner is
an ‘unauthorized occupant’ in the land in gquestion.

It is the case of writ petitioner-respondent that the
Government in the Ministry of Housing and Public Works wvide

Memo No. Sha Kha-6/1/-6.7/95/2026 dated 30.07.95 allotted
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13.66 Katha (more or less) land of Plot No.l of C.S Dag No.
97 of Mouza Kawran Bazar of Tejgaon Industrial Area as per
the Plan of Architecture Department in favour of the writ
petitioner-respondent under certain terms and condition. In
terms of the allotment letter the writ petitioner-respondent
paid Tk. 3,41,500/- being 25% of the total price vide Chalan
No. Gha-2/20 dated 02.08.95 within one Month from the date of
allotment. Thereafter, Sub-Divisional Engineer, Tejgaon
Public Works Sub-Division, Public Works Division-3, Dhaka,
handed over possession of newly created Industrial Plot No.l
of Tejgaon Industrial Area in C.S Dag No. 97. Measuring an
area of 13.80 Katha to the writ petitioner-respondent on
04.10.1995. After taking possession the writ petitioner-
respondent constructed structures in the said plot. The writ
petitioner-respondent again paid Tk. 3,500/- and 10,500/-
Vide Challan dated 16/01/1995 and 27.11.1995 respectively as
the total price for the extra 14 Kathas of land. Eventually,
the writ petitioner-respondent got registration of the
property in question pursuant to the judgment and order dated
26.10.2003 passed by a Division Bench of the High Court
Division in Writ Petition No.2718 of 1995 and thereafter,
writ-petitioner respondent mutated his name.

Mr. Mehedi Hasan Chowdhury, learned Additional Attorney
General, has tried to convince us that since the land in
gquestion was acqguired for Railway, the Ministry of Public
Works had no authority to lease out the same to the writ
petitioner-respondent, as it has no right and interest on the
same and as such, the alleged letter of allotment and the
lease deed, executed by the Ministry of Housing and Public
Works 1in respect of the land in question in favour of the

writ petitioner-respondent is illegal and done without lawful
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authority and thus, the possession of the writ-petitioner-
respondent pursuant to those illegal documents is illegal and
thus he 1is an ‘unauthorized occupant’ and the Railway
Department being the rightful owner, the present appellant,
issued the impugned notice within its authority and
jurisdiction.

On this issue, in particular conflicting claim of the
two departments of Government, court asked Mr. Sheikh Md.
Morshed, learned Additional Attorney General, to inform and
assist the Court with regard to the stand of the Ministry of
Housing and Public Works and Mr. Morshed has submitted a
summary duly attested by concerned officers of the Ministry

of Housing and Public Works, which is as follows:
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appeal classified the said property as industrial commercial
plot.

Further, from a certificate of possession dated
10.7.1993 (additional paper book dated 04.11.2018, filed by
the writ petitioner-respondent) we find supports that the
possession of the land in question was handed over to the
Public Works Department-3, on 18.01.1960 by the Additional
Land Acquisition Office, Dhaka. Further, after getting lease
the writ petitioner-respondent has mutated his name and has
been paying rent to the Government regularly.

In view of the above undisputed facts, it 1s very
difficult to come into a definite conclusion that the writ
petitioner-respondent 1is an ‘unauthorized occupant’ 1in the
land in guestion.

It also reveals from the documents submitted by the writ
petitioner-respondent that with regard to the adjacent plot
of the writ petitioner-respondent, i.e., plot No.3 when the
present appellant issued notice under section 5 the Ordinance
No.24 of 1970 on the same plea the owner of the said property
challenged the said notice before the High Court Division
vide writ petition No.61 of 1976 and High Court Division
after hearing the Rule declared the impugned notice of the
said writ petition is illegal and without Jurisdiction;
against which the present appellant filed civil petition for
leave to appeal No0.2020 of 2011 and said petition was
dismissed on merit. In deposing the said civil petition for
leave to appeal this Division has held that:

“It appears that the respondent No.1 has been allotted the
land as an industrial plot setting up a garments and has

been put into possession by the allotting authority on
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receipt of 25% of the total price fixed by the government

and as such the respondent No.1 is not an unauthorized

occupant liable to be issued with the notice directing to

vacate the land in possession of the respondent No.1 by

constructing structures.

The dispute as to whether the Ministry of Housing and

Public Works had the right or authority to allot the land

in question to the petitioner could be adjudicated in an

appropriate forum and until the said issue is resolved the

petitioner could not be evicted in colorable exercise of

power by issuing a notice under section 5 of the said

Ordinance, 1970 except in due process of law.” (under(ines

supplied)”

In view of the above observations made by this Division
in a similar situation 1like the present case, we have no
other option but to agree with the above findings of this
Division and we are also of the view that there is no scope
to evict the writ petitioner-respondent by issuing a notice
under section 5 of the Ordinance 24 of 1970.

Having discussed and considered as above, we find no
merit in the appeal.

Accordingly, the appeal is dismissed.

C.J.

B/O.lmam Sarwar/
Total Words:4,383



