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This judgment will dispose of the death
reference No. 93 of 2015 passed by the Metro
Sessions Judge, Sylhet for confirmation of the
sentence of death imposed on condemned
prisoners (1) Qamrul Islam @ Qamrul son of late
Abdul Manik, (2) Sadik Ahmed @ Boro Moyna
@ Moyna son of late Mob Ullah (@ Mobu Ullah,
(3) Tajuddin Ahmed @ Badol son of Sultan
Miah, and (4) Zakir Hossain (@ Pabel Raju
(absconding) son of Oliur Rahman @ Oli Ullah,
filed Criminal Appeal No. 9126 of 2015 and
Criminal Appeal No. 9235 of 2015and Jail
Appeal No. 252 of 2015, Jail Appeal No. 253 of
2015 and Jail Appeal No. 251 of 2015 preferred
by condemned prisoners against their conviction
under Section 302/34 of the Penal Code and

sentencing them to death and fine of Tk.10,000.



They preferred aforesaid criminal appeals against
the judgment and order of conviction sentence to
death dated 08.11.2015 passed by the learned
Metropolitan Sessions Judge, Sylhet in Sessions
Case N0.931 of 2015 arising out of Jalalabad
Police Station Case No.04 dated 08.07.2015
convicting the appellants under Section 302/34 of
the Penal Code and imposing death sentence
condemned prisoners appellants and to fine of
Tk.10,000/- (ten thousand) each, and also
convicted co-accused Noor Ahmed under Section
109 read with sections 302/34 of the Penal Code
and sentenced him to suffer imprisonment for life
with a fine of Tk. 10,000/- (ten thousand) in
default to suffer rigorous imprisonment for 2
(two) months more, convicted co-accused Sadik

Ahmed @ Boro Moyna (@ Moyna, Shamim



Ahmed @ Shamim, Ali haidar @ Ali and Muhid
Alam (@ Muhit under Section 201/34 of the
Penal Code and sentenced them to suffer
imprisonment for 7 (seven) years with a fine of
Tk. 10,000/- (ten thousand) in default to suffer
rigorous imprisonment for 2 (two) months more,
and also convicted co-accused Sadik Ahmed @
Boro Moyna @ Moyna, Ayaz Ali and Dulal
Ahmed under sections 342/34 of the Penal Code
and sentenced them to suffer imprisonment for
l(one) year with a fine of Tk. 1,000/- (one
thousand) in default to suffer rigorous
imprisonment for 2(two) months more along with

above Criminal Appeals and Jail Appeals.

The prosecution case in brief is that on

08.07.2015 one S.I. Md. Aminul Islam, Jalalabad

Police Station, S.M.P. District-Sylhet as



informant lodged a First Information Report,
with Jalalabad P.S. of District Sylhet against 2
accused persons and surrounding people of
workshop excluding the appellant alleging, inter
alia, that on 08.07.2015 while the informant
along with his companion forces mentioned in
the F.ILR on day siyara-21 duty received a news
over Radio that a dead body of unknown persons
laying in Micro-Bus in the Road in front of
grocery shop owned by one Belal at Kumargaon
Residential Area under Jalalabad Police Station,
that the informant party instantly reached to the
place of occurrence at 14.00 hours and have seen
that Microbus being No. Dhaka Metro-Cha-
5400515 beside the road, that sensing the
presence of the informant party, while driver of

the said Microbus named Muhit Alam, son of



Abdul  Manik, village-Sheikhpara, Police
Station—Jalalabad, District-Sylhet trying to flee
away by running arrested him and took in own
custody and saw on came to Microbus that a
dead body of a person laying inside the
Microbus, that on interrogation of arrested
accused he did not answer satisfactorily, that the
informant in presence of local people prepared a
Surathal Report and sent the dead body to
morgue of M.A.G. Osmani Medical College
Hospital for autopsy to determine the real cause
of death, seized the Microbus by preparing a
seizure list and brought the seized Microbus and
accused to the police station, that on
interrogation, local people informed that
unknown person on 08.07.2015 at about 06.00

while stealing van-gari from Garage of Ali



situated at opposite to Kumargaon Jame Mosjid
under the Jalalabad Police Station, night guard in
charge of said garage Moyna Miah, son of late
Mobu Ullah of Village-Pirpur, Police Station-
Jalalabad, District-Sylhet with neighbouring
peoples at about 06.10 took the unknown person
to beside workshop owned by Sudip Koplai and
beat causing seriously injured and thereafter
succumbed, that a regular case is necessary to be
started because the unknown accused persons
with same intention after killing unknown person
and with a view to conceal dead body brought
the same by Microbus for unknown place
committed offence that there is a delay in lodging
F.I.LR due to busy with preparing Surathal Report
and for completing necessary step for holding

autopsy. On the basis of aforesaid F.ILR,
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Jalalabad Police Station Case No. 04 dated
08.07.2015 under sections 302/34 of the Penal

Code was started.

Subsequently another supplementary F.I.R.
was filed by the father of the deceased Shamiul
Alam Rajon (14) on 09.07.15 (hereinafter it will
be treated as 2" or supplementary F.LR). It is
stating interalia that on 08.07.2015 at about 8.00
A M. the deceased went out of the house for
Taker bazar with a view to selling vegetables but
he did not return to home. Local people
apprenended the accused Mohit Alam red handed
at Kumargaon residential area while he and
others were carrying the dead body through a
Microbus in order to conceal the dead body.
Police being informed took the custody of the

accused Mohid Alam and sent the dead body of
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Rajon to Sylhet MAG Osmani Medical College
Hospital Morgue for post mortem examination.
Accused Mohid Alam on interrogation disclosed

the name of the other accused persons.

2" F.LR. was not treated as F.LR. with the
police station; it was rather entree as Jalalabad

P.S. General Diary No. 536, dated 09.07.2015.

Police after holding a perfunctory
investigation submitted charge sheet against the
appellants and others under Section 302/201/34

of the Penal Code being Charge Sheet No. 81.

Eventually the case was transferred to the
Court of learned Metropolitan Sessions Judge,
Sylhet for trial and there the case was numbered
as Sessions Case No. 931 of 2015 and framed
charge under sections 302/201/34 of the Penal

Code and read over it to the accused present in
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the Court, who pleaded innocent and claimed to

be tried.

The case of the defense as it appears from
the trend of cross-examination of the witnesses
that accused persons are innocent and they have

been falsely implicated in the instant case.

During investigation Police arrested Azmat
Ullah Firoz Ali, Ali Haidar, Ayz Ali, Sadik
Ahmed @ Moyna (@ Bora Moyna, Dulal Ahmed,
Nur Ahmed and Mohit Alam @ Mohit and
recorded statement under Section 164 of the
Code of Criminal Procedure and that the
prosecution in order to prove the case examined
as many as 36 witnesses out of 38 witnesses cited

in the charge sheet.

After conclusion of trial the Ilearned

Metropolitan Sessions Judge, Sylhet found the
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appellants and others are guilty of the charge and
convicted the appellants and other co-accused by

judgment and order dated 08.11.2015.

The accused Qamrul Islam @ Qamrul,
Sadik Ahmed @ Boro Moyna @ Moyna,
Tajuddin Ahmed @ Badol and Zakir Hossain @
Pabel (@ Raju (absconding) are hereby convicted
and sentenced under sections 302/34 of the Penal
Code to suffer death sentence with a fine of Tk.
10,000/- each. They will be hanged by their
necks till death. As the convict Zakir Hossain @
Pabel @ Raju has been absconding the
punishment of death sentence will be effected
from the date of arrest or surrender of the convict
before the Court as the case may be. The convicts
may prefer appeal within 7 (seven) days (Article

150 of the Limitation Act).
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The accused Noor Ahmed (@ Noor Miah is
hereby convicted and sentenced under section
109 read with sections 302/34 of the Penal Code
to suffer imprisonment for life with a fine of Tk.
10,000/- in default to pay the fine imposed to
suffer additional imprisonment for 2 (two)

months.

The accused Sadik Ahmed @ Boro Moyna
@ Moyna, Shamim Ahmed @ Shamim
(absconding), Ali Haidar (@ Ali and Muhit Alam
@ Muhit are hereby convicted and sentenced
under sections 201/34 of the Penal Code to suffer
rigorous imprisonment for 7 (seven) years with a
fine of Tk. 10,000/- each, in default to pay the
fine imposed to suffer additional imprisonment

for 2(two) months.
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The accused Sadik Ahmed @ Moyna @
Moyna, Ayaz Ali and Dulal Ahmed are hereby
convicted and sentenced under section 342/34 of
the of the Penal Code to suffer rigorous
imprisonment for 1 (one) year with a fine of Tk.
1,000/- each, in default to suffer additional

imprisonment for 2(two) months.

The accused Firoz Ali, Azmat Ullah and
Ruhul Amin @ Ruhel are hereby acquitted from
the charge  brought against them.The
punishments inflicted in the case of convict
Sadik Ahmed @ Boro Moyna (@ Moyna would

run concurrently.

The period for which the convicts have
been in jail hajot will be deducted from the actual
punishment inflicted (Section 35A of the Cr

P.C).
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In the case of absconding convict Shamim
Ahmed @ Shamim the punishment inflicted will
be effective from the date of his arrest or

surrender before the Court as the case may be.

We have heard at length the submission of
learned counsels of both the parties. Perused the
record and connected all documents. It transpires
that prosecution has examined as many as 36
witnesses including the informant S.I. Aminul
Islam and father of the deceased Sheikh Md.
Azizur Rahman Alam, who submitted 2™ F.LR.
There are 8(eight) confessional statement of the
accused under Section -164 of the Code of
Criminal Procedure. Recording Magistrate Mr.
Shahidul Karim and Mr. Anwarul Haque were

also examined as P.Ws.
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P.W.1 Aminul Islam as informant deposed
that on 08.07.2015 at 13.45 he received
information that one unknown dead body laying
inside the microbus and it was on the road of
komar gown residential area in front of the shop
of Belal. Then he rushed towards that place and
found the microbus Dhaka Metro & -54-0516 on
the road. At that time driver of the microbus
Muhit Alam was trying to flee away but they
apprenended him and take him in the police

custody.

Police found one dead body inside the
microbus. Police asked about the dead body but
Muhit could not answer properly. Then in
presence of the local people informant Sub
Inspector Aminul Islam prepared inquest report

and sent the dead body for post mortem to the
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M.A.G Osmani Medical Hospital, Shyhet. He
seized the microbus and took the Muhit Alam to
the Jalalabad Police Station. Police interrogate
accused Muhit and found information that on
08.07.2015 at about 6.00 am at the time of
stealing one rickshaw van from the garage this
victim was caught red handed by the security
guard Md. Moyna Mia. Thereafter Moyna and
other local people took the victim to the
workshop of Sodip Kapali and beat him
mercilessly where he became seriously wounded
and consequently he succumbed. Where
unknown persons with the same intension beat
the victim and killed him. Thereafter they took
the dead body in the microbus for concealment
and take it to another place and they have

committed offence. There must be an
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investigation for this offence and he filed FIR
before the Jalalbad Police Station for regular

Ccasc.

Thereafter on 09.07.2015 victim’s father
Sheikh Md. Azizur Rahman Alam filed another
petition before the police station stating inter alia
on 08/07/2015 at about 8.00 am the deceased
Rajan went out of the house for Tokerbajar for

selling vegetables but he did not return to home.

It is also mentioned that the local people
arrested the accused Mohit Alam red-handed
while Mohit and others were carrying the dead
body through a microbus in order to conceal the
dead body. Police being informed took the
custody of the accused Mohit Alam and sent the
dead body of Rajan to Sylhet M. A. G Osmani

Medical Hospital morgue for post mortem
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examination. It 1s also mentioned that the
accused Mohit Alam on interrogation disclosed
the name of the other accused persons. The
Investigation Officer Mr. Alamgir Hossain Police
Inspector Suranjit Talukder of DB Sylhet
investigated the case and latter on submitted the
charge sheet No. 81 dated 16.08.2015 against the
accused Kamrul Islam and other 12 accused
under section 302, 201, 34 of the Penal Code
finding prima facie ingredients of commission of
crime and taking deposition of witnesses
recorded under section 161 of the Criminal

Procedure.

In the fact of this case it transpires that 1%
F.IR has been placed on 08.07.2015 and the 2™
or supplementary F.ILR has been placed on

09.07.2015. There are several decisions of our
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apex Court regarding the 2™ F.LR. Where there
are many information as to an occurrence which
of them would be considered as a F.I.LR depend
upon the fact and circumstances of the case. The
police may suo moto lodge a F.I.LR and earlier
vague and indefinite information were not
considered as F.I.R. It reveals in 38 DLR at 289,

21 BLD (AD) at page 103.

In the subsequent F.I.LR lodged by Sheikh
Azizur Rahman Alam father of the deceased
Rajan on 09.07.2015 the name of the accused
Mohit Alam, Ali miah, Qamrul Islam and Moyna
Miah gaurd are specifically mentioned in the
F.ILR. Further mentioned that 5/6 unknown
persons were with them in the occurrence. On the
above fact and circumstances and considering the

referred decisions we find substance to treat the
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2" F.LR as supplementary F.LR. In the instant
case the F.I.R lodged by father of the deceased
Rajan may either be considered a 2™ F.LR or

supplementary F.L.R.

Prosecution examined the 1% informant
Police Inspector Md. Aminul Islam as P.W. 1. He
has stated the case is made out in the 1* F.I.R has
indentified the F.I.R and his signature on it which
are marked as Exhibit 4 and 4/1 respectively. He
deposed that he arrested the accused Mohit Alam
while he attempted to flee away. He came to
know from local people on interrogation that on
08.07.2015 at about 10.00 am the accused Mohit
Alam, Mayna Miah along with other unknown
accompanies beat to death child Rajon at the
workshop of Sodip Kopali. He further stated that

local people confined the microbus through
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which the dead body was being carried for the
purpose of concealment. He also prepared a
seizure list of microbus and marked it as Exhibit-
2 and his signature on it as Exhibit 2/1. He also
identified the chalan and marked it as Exhibit-3

and his signature on it as Exhibit 3/1.

He got the identity of the dead body of the
accused as Sheikh Samiul Alam Rajan son of
Sheikh Md. Azizur Rahman Alam and filed a
petition to the head of the forensic department,
Sylhet in this regard. The said petition is marked
as Exhibit-5 and his signature there in marked as
Exhibit-5 /1. He identified accused Muhi on the

dock.

In cross he stated that 6.15 am is the time of
occurrence and 8.40 pm is the time of filing of

the case.
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He mentioned the name of two accused
particularly and other persons of the neighbor
workshop in the FIR. Deceased was confined at the
time of stealing the rickshaw-van by the night guard
Moyna Miah and took him to the workshop of Sudip
Kopali and he was beaten there as a result he

became seriously wounded and succumbed there.

He further stated in-cross that it is not true that
deceased was beaten by the people for stealing the
rickshaw-van and his dead body was not found in
the Microbus. Specifically the name of accused
Qamrul was not in the FIR. Pre-plan and intention
of murder and what materials used for assault were
not mentioned in the FIR. He saw the ejhar filled by

Rajon’s father subsequently.

P.W.2 Sheikh Md. Azizur Rahman Alam
father of the deceased Rajon deposed that in the

very down Rajon went out from the house for
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selling the vegetables to the Tukerbazar but he did
not return to home. He searched different places for
Rajon but failed. Lastly at about 11.00/11.30 p.m. he
went to Jalalabad P. S. where the duty officer
informed him that 01 (one) dead body of a boy was
carrying by a microbus then the local people
apprehended the accused Mohit Alam red-handed,
while he and his accomplices Ali Haidar, Qamrul
Islam and Sadik Ahmed @ Moyna Chowkidar were
carrying the dead body. Rest 03 (three) accomplices
were able to flee away. He lodged another F.I.LR
with Jalalabad P. S. and mentioned the name of the
accused Qamrul Islam, Mohit Alam, Ali Haidar,
Sadik Ahmed @ Moyna and also mentioned there
that other 5/6 persons also involved in the

occurrence.

He further deposed that 8.00 A.M was

wrongly computer composed instead of 6:00/6.15
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A.M. He identified his F.ILR. and marked it as
exhibit- 6 and his signature on it marked as exhibit-
6/1. Subsequently he came to know that accused
Qamrul Islam, Sadik Ahmed @ Moyna, Mohit
Alam, Ali Haidar, Shamim Ahmed, Noor Ahmeed,
Dulal Ahmed, Ayaz Ali, Firoz Ali, Azmat Ullah,
Zakir Hossain (@ Pabel, Ruhul Amin beat Rajon to
death by fastening with a Pillar at the place of
occurrence i.e. workshop of Kapali Babu. Accused
Tajuddin Ahmed (@ Badol told him about the video
recording of the beating by the accused Noor
Ahmed and spread the said video recording in the
facebook. At the negligence of the informant S.I.
Aminul Islam and I.O. inspector Alamgir Hossain

the accused Qamrul Islam was able to flee away to

Saudi Arabia.

In-cross P.W.2 stated that his son Rajon went

out from home at the very down which he told to the
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writer of the ejahar but he could not say whether it
was written or not. Babul, Shahin and others told
him about the occurrence and about 100 people
including his brother Al-Amin witnessed the video
recording. He stated that he has been blessed with

02 sons and the deceased Rajon was elder of them.

The name of the accused Azmat Ullah,
Shamim, Zakir Hossain are not specifically
mentioned in his supplementary F.I.LR. The place of
occurrence workshop falls on the way to Tukerbazar
from his residence. He also stated in-cross
examination that he did not mention as to error in
his supplementary F.I.LR by furnishing and affidavit.
He can not say the name of the computer operator
and he is not also the named as witness. He denied
enmity and personal grudge with the accused

Qamrul Islam. In-cross he further stated that the
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accused Moyna and Qamrul Islam wanted to

commit Sodomy on the deceased Rajon.

P.W. 3 Lubna Aktar mother of the deceased
deposed that on 08.07.2015 the deceased Rajon
went out of the house after Fazar prayer with
vegetables in order to sell the same at Tukerbazar.
She informed her husband on returned home before
Iftar about the Rajon for went out to selling the
vegetables. Her husband went to Jalalabad P.S. at
11.00 p.m and identified the dead body of the
deceased Rajon. Subsequently she came to know
about the involvement of the accused Qamrul Islam,
Mohit Alam, Moyna Chowkidar, Shamim along
with 5/6 others of the occurrence. Her son Rajon
was beaten to death by fastening from his behind
with an iron pillar. The accused Mohit Alam and 02
or 03 other were carrying the dead body of the

deceased by a microbus towards Kumargaon where
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the local people apprehended the accused Mohit
Alam red-handed with the dead body and the said
microbus. The rest accused persons were able to flee

away.

On 09.07.2015 at the time of Johar prayer her
brother Ruhel and other relatives brought the dead
body of the deceased to their residence and it was
engraved after performing Namaj-e-Janaja. Accused
Qamrul Islam was arrested in the Saudi Arabia and
she identified the accused Moyna and Mohit Alam
in the dock of the court. She identified the ganjee
and half pant of the deceased Rajon in the court and

marked as material exhibit- [ & I1.

P.W.3 in her cross examination stated that her
husband drives microbus. Some others were also
with Rajon’s father for searching the deceased
Rajon. She witnessed the occurrence of beating in

the mobile phone set of her brother-in-law Al-Amin.
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She was told at to getting the dead body of the
deceased Rajon in a microbus by her inmates and
the local people of Sheikhpara. She admitted that
her family has no enmity with the family of the
accused Qamrul Islam. She does not know the

accused Qamrul Islam before the occurrence.

P.W.4 Ziaul Haque deposed that he has Emon
Traders to the east of Lalai Miah Market near
Kumargaon, Borogaon Jame Mosque, that is, near at
the place of occurrence. On 08.07.2015 he came to
his shop at 10:30 a.m. and saw gathering of people
beside his shop and he saw a microbus of white
colour going out towards the east. He heard talking
as to carrying dead body of a boy by the microbus
after murder by beating. Thereafter he heard as to
apprehension of the accused Mohit Alam and
detention of a microbus with the dead body by the

local people.
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He further deposed that Khan Engineering
Workshop and the restaurant situated to the east of
his shop and other two workshops belonging to
Sudip Kopali and the accused Shamim Ahmed stand
behind his shop. He identified the accused Mohit
Alam, Firoz Ali, Azmat Ullah, Ruhul Amin, Noor
Ahmed, Ayaz Ali Haidar, Dulal and Moyna in the

dock of the court.

In-cross examination P.W.4 stated that he
knows accused persons. But he did not see the
occurrence. The distance between Kumargaon and
Temukhi 1s about '2 kilometer. He can not say
whether the accused Firoz Ali was involved in the
occurrence or not. He also knows the accused Sadik
Ahmed @ Moyna the Security Guard of Lalai Miah

Market.

P.W.5. Mashuk Ahmed deposed that one

Nazim and he own a workshop at Lalai Miah
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Market. He came to the place of occurrence
workshop at 11:00/11:50 a.m. He also deposed that
accused Mohit Alam left the key of his workshop on
a tool. He heard that the deceased Rajon was
murdered by beating at the workshop of Kopali
Babu. Police arrested the accused Mohit Alam, Ali
Haidar, Sadik Ahmed @ Moyna Chowkidar, Dulal
Ahmed, Ayaz Ali, Firoz Ali and Azmat Ullah. He
can not say whether they are involved in the
occurrence or not. This witness is declared hostile

by the prosecution.

In-cross examination by the defence he stated
that he did not disclose the name of accused Firoz
Ali, Ayaz Ali, Quamrul Islam, Sadik Ahmed @
Moyna, Shamim Ahmed, Zakir Hossain @ Pabel
and Azmat Ullah. He further stated he did not

witness the occurrence.
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P.W.6 Sheikh Al-Amin uncle of the deceased
Rajon deposed that on 08.07.2015 he went out of
home after Johar prayer and returned home before
Iftar. Rajon’s mother told him as to missing of
Rajon. Thereafter he searched for Rajon to & fro
and at the residence of their relatives. His brother
went to Jalalabad P. S. at about 11:00 p.m. and at
about 12:00 midnight informed him over mobile
phone as to showing of photo of the dead body of

the deceased Rajon.

Thereafter Ishtiaque Ahmed Chowdhury
Rayhan, he and 2(two) others went to the police
station and saw the photograph of the deceased
Rajon. Police told them as to the fact of recovery of
the dead body of deceased with microbus and arrest
of the accused Mohit Alam. Other 3 accomplices

were able to flee away. He knows the accused Mohit
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Alam. He also heard as to the confessional statement

made by the accused persons.

He further deposed that the informant (Rajon’s
father) lodged supplementary F.I.LR disclosing the
name of the accused Mohit Alam, Qamrul Islam,
Shamim Ahmed and Sadik Ahmed @ Moyna
Chowkidar. The scene of beating of the deceased
Rajon was recorded in the CD by downloading from
mobile set belonging to Ishtiag Ahmed Chowdhury
(Rayhan). He has identified the CD materials

exhibit- I1I.

He handed over the CD of one minute 54
seconds to the investigation officer who prepared a
seizure list (exhibit- 8). This witness identified his
signature in the seizure list marked as exhibit-

marked as 8/1.

He has mentioned the name of 13 accused

persons in his chief. He heard that the accused
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persons beat the deceased to death at Khan
Engineering Workshop belonging to Kopali Babu
by fastening his hands from his behind with an iron

pillar.

In cross P.W 6 stated that he did not witnesses
the occurrence of apprehending the accused Mohit
Alam but the police told him that the dead body was
sent to Sylhet Osmani Medical College Hospital
Morgue at 2:00 p.m. He saw the accused Mohit

Alam in the lock-up of police station.

He also heard that the accused Mohit Alam
was apprehended from By-pass point of Temukhi
while he attempt to flee away. He can not say who
told him the name of accused Firoz Ali and Ayaz
Ali. He can not say whether video can be edited,
modified, added, partly excluded or not by appling

modern technology. He further stated in the in-cross
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examination that their families have no enmity with

the accused Qamrul Islam.

P.W.7 Ishtiaq Ahmed Chowdhury deposed
that on 08.07.2015 at about 12:00 midnight being
informed by Al-Amin, he along with 6/8 persons
went to Jalalabad P.S. Rajon’s father identified the
dead body of deceased Rajon by seeing the photo

shown to him by police.

He heard that the deceased Rajon was beaten
at a workshop of Lalai Miah Market. He witnesses
the video recording. He further deposed that he
handed over the said DVD to the 1.O. and he
recorded in the DVD from his mobile phone set. He
identified his signature in the seizure list (exhibit- §)
marked as exhibit- 8/2. He also identified the DVD
marked as material exhibit- III. He is a student of

Madan Mohan College, Sylhet.
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In-cross examination P.W.7 stated that
Tukerbazar is about 02 kilometer away from their
residence. The said video recording submitted by
him the said Rajon was seen alive. He can not say
whether he told the name of accused Ayaz Ali to the
[.O. or not. He can not say whether the video
recording can be edited, added, modified or partly
deleted/excluded or not. He has denied that the
deceased Rajon was caught by the public at the time
of stealing rickshaw-van and he was beaten to dead

by the local mob.

In-cross he further stated that he uses facebook
and he down- loaded the said video recording from
the facebook of his friend. The place of occurrence
workshop falls on the way to Tukerbazar from the
residence via bridge. The place of occurrence

workshop stands near by-pass point.



38

P.W.8. Abdul Johir is a U. P. Member of
Kandigaon Union Parishad. He deposed that at
about 2:00 a.m following 08.07.2015 the deceased’s
father Aziur Rahman told him over mobile phone as
to the murder of deceased Rajon and he went to
Jalalabad P. S. at 2:30 a.m. He was told to the effect
that the accused Mohit Alam, Qamrul Islam, Ali
Haidar, Sadik Ahmed @ Moyna along with 8/9
persons are involved in murdering the deceased
Rajon. Local people apprehended the accused Mohit

Alam red-handed.

He further deposed that he was told as to
beating by the accused Mohit Alam, Qamrul Islam,
Ali Haidar, Sadik Ahmed @ Moyna, Zakir Hossain
@ Pabel, Dulal Ahmed, Tajuddin Ahmed @ Badol
on the deceased Rajon and murdered him at Lalai
Miah Market. The video recording of beating was

spread in the facebook. They arranged protest
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meeting, they saw posturing at Temukhi by-pass
point on 11.07.2015. He identified the poster
marked as material exhibit- IV. He identified 4 still
pictures of the accused person with Rajon marked as

material exhibit- V series.

He further deposed that he handed over the
DVD recording to the informant who handed over
the same to the Investigation officer. He identified
his signature on the seizure list and which is marked
as exhibit- 9/1. He identified the accused Dulal
Ahmed, Sadik Ahmed @ Moyna, Mohit Alam in the

dock of the court.

In-cross examination he stated that local
people printed the said posters. He also witnesses
the video recording. He saw the deceased Rajon
alive in the DVD recording. In-cross he further
stated that he could not witness the occurrence

though saw the occurrence by the blessing of video
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recording and heard from the people at large. He
further stated in-cross examination that most of the
accused persons are the inhabitant of Tukerbazar
Union Parishad area. He admits in-cross
examination that he did not tell to the 1.O. the name

of accused Shamim and Azmat.

P.W. 9 Nizam Uddin neighbors of the
deceased Rajon deposed that he along Istiaq Ahmed
Chowdhury @ Rayhan, Mashuk Ahmed, Al-Amin
went to Jalalabad P. S. and also saw the deceased’s
father in the Police Station. He heard that 12/13
miscreants along with the accused Mohit Alam,
Qamrul Islam, Sadik Ahmed @ Moyna, Zakir
Hossain (@ Pabel and Dulal Ahmed beat the
deceased to death. He also witnessed video
recording on mobile phone set while it was spread
hand to hand. A half-pant and ganjee of the

deceased Rajon were seized on 09.07.2015 at the
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Police Station. He has identified the seizure list

(exhibit- 10) and his signature therein marked as

exhibit- 10/1.

He saw the accused Mohit Alam in the lock-
up of the police station. He further deposed that he
identified the accused Sadik Ahmed (@ Moyna,
Qamrul Islam, Dulal Ahmed and Zakir Hossain @
Pabel in the video recording. He also identified the
accused Mohit Alam, Sadik Ahmed @ Moyna,
Dulal Ahmed in the dock of the court. In-cross
examination P.W. 9 stated that he witnessed the

occurrence by the blessing of video footage.

In the statement recorded under section 1610of
the Cr.P.C this witness has disclosed the name of the
accused Sadik Ahmed @ Moyna, Qamrul Islam,
Dulal Ahmed, Zakir Hossain (@ Pabel, Mohit Alam
and others. But he has not specifically mentioned in

the statement that he saw the accused Qamrul Islam,
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Sadik Ahmed (@ Moyna, Zakir Hossain (@ Pabel

and Dulal Ahmed in the video footage.

P.W. 10 Ruhul Ahmed Panki deposed that he
is an employee of “The Daily Prothom Alo”
newspaper office, Sylhet being instructed by Mr.
Ujjal Mehdi, Head of the office of the said
newspaper, came to the accused Noor Ahmed for

collecting video recording at East Jangail Village.

He heard that the deceased Rajon was beaten
to dead in Khan Engineering Workshop by fastening
hands from his behind with a pillar. He also heard
that the local people apprehended the accused Mohit
Alam, The accused Noor Ahmed transferred the
mobile recording to his mobile. Thereafter he
showed it to Ujjal Mehdi who published a report in
“The Daily Prothom Alo” newspaper. This video
recording was spread from mobile to mobile a

crossing the boundary of Bangladesh. He further



43

deposed that he identified the accused Qamrul
Islam, Sadik Ahmed (@ Moyna, Dulal Ahmed and
Zakir Hossain (@ Pabel by watching the video
footage. He also identified the accused Dulal
Ahmed and Sadik Ahmed @ Moyna in the dock of

the court.

In-cross examination P.W 10 stated that he did
not see the accused Mohit Alam, Noor Ahmed, Ali
Haidar, Ruhul Amin and Tajuddin @ Badol in the
video footage. He further stated that it is not true
that he did not disclose the name of accused Moyna,
Pavel, Kamrul that he saw them in the vedio footage
or they are not involve with the occurrence in the
statement under section 161 of the Code of Criminal

Procedure.

P.W. 11 Babul Miah deposed that he is an
inhabitant of Kumargaon area and on hearing hue &

cry he went to the place of occurrence and saw the
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dead body of the deceased Rajon under the seat of a
microbus. He heard that the local people
apprehended the accused Mohit Alam but the
accused Sadik Ahmed @ Moyna, Ali Haidar and
Shamin Ahmed were able to flee away. He
identified his signature on the inquest report

(exhibit-1) marked as exhibit-1/2.

He heard that accused Qamrul Islam, Ali
Haidar, Mohit Alam, Shamim, Moyna and other
beat the deceased Rajon to death. He also stated that
the accused Qamrul Islam and Shamim Ahmed are
absent in the dock of the court. In-cross examination
he stated that he can not recollect whether he saw
the accused Mohit Alam, Ali Haidar, Tajuddin @
Badol, Noor Ahmed, Ruhul Amin, Dulal Ahmed in
the video footage or not. But in-cross stated that he

watched the accused Sadik Ahmed @ Moyna,
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Qamrul Talam and Shamim Ahmed in the video

footage.

P.W.12. Kacha Miah is an inhabitant of
Kumargaon residential area. He has identified his
signature in the inquest report (exhibit-3) and

marked as exhibit-3/1.

He also heard that the Workshop belonging to
Kopali Babu opposite to Borogaon Jame Mosque is
the place of occurrence. He saw the dead body of
the deceased Rajon inside the microbus. The
accused Mohit Alam was apprehended while he was
carrying the dead body of the deceased Rajon for

concealment.

He further stated that the police seized the
microbus in his presence and he has identified his
signature in the seizure list marked as exhibit- 2/2.
He has identified the accused Mohit Alam, Moyna,

Azmat Ullah, Firoz Ali in the dock of the court.
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In-cross examination P.W. 12 Kacha Miah
stated that he has betel-nut shop at Temukhi by-pass
area near Fabia Restaurant. He watched video
footage in mobile phone set and he saw the accused
Mohit Alam and Sadik Ahmed @ Moyna in the
video footage. He signed on the seizure list and
inquest report at the instruction of police officer. It
was not read over to him. He denied the suggestion
to the effect that accused Qamrul Islam, Sadik
Ahmed @ Moyna and Zakir Hossain @ Pabel did

not beat the deceased Rajon.

P.W. 13 Lutfur Rahman deposed that he saw
the dead body of a boy of about 12 years inside the
microbus. He heard that the local people
apprehended the accused Mohit Alam and 3 other
accomplices were able to flee away. He heard that

the deceased Rajon was beaten to death at Lalai
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Miah Market and 12/13 accused persons involved in

the occurrence.

He also heard that the accused Qamrul Islam,
Sadik Ahmed @ Moyna, Zakir Hossin (@ Pable,
Ruhul Amin @Ruhel and others were involved in
the occurrence. In-cross examination he denied the
suggestion that the general people beat the boy

(Rajon) for the charge of stealing rickshaw-van.

P.W. 14 Kacha Miah Kochi deposed that on
08.07.2015 he heard as to murdering a boy by
beating in front of Khan Engineering Workshop for
the charge of stealing. He heard that Rajon’s father
lodged supplementary F.I.LR involving the accused
Sadik Ahmed @ Moyna, Mohit Alam, Qamrul
Islam, Shamim Ahmed and other. He also heard that
the accused Mohit Alam was apprehended at
Kumargaon area while carrying the dead body of the

deceased Rajons for concealing. The parents of
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Noor Ahmed handed over the accused Noor Ahmed
to the police. Police seized the mobile phone set
along with memory card and sim from the accused
Noor Ahmed. He has identified the seizure list
(exhibit-11) and his signature therein marked as
exhibit-11/1. He also identified the mobile phone
set, memory card with sim marked as material

exhibit-1V series.

He further deposed that the said memory card
contains the video recording/footage of the
occurrence. He heard that accused Sadik Ahmed @
Moyna, Qamrul Islam, Mohit Alam, Ali Haidar,
Shamim Ahmed, Noor Ahmed, Dulal Ahmed and
some other beat the deceased Rajon. In-cross
examination he stated that he watched video footage
but he did not see the accused Noor Ahmed in
recording to the video footage but he heard that the

accused Noor Ahmed recorded the video footage.
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He further stated that he saw the accused
Qamrul Islam, Dulal Ahmed and Sadik Ahmed @
Moyna in the video footage. He did not see the
accused Mohit Alam, Shamim Ahmed and Noor

Ahmed in the video footage.

P.W.15 Anwarul Haque. He heard that 13
accused persons including the accused Qamrul
Islam, Moyna are involved in murdering the
deceased Rajon by beating at the workshop of
Kopali Babu of Lalai Miah Market. He saw the

video footage and poster.

He further deposed that the police recovered a
mobile phone set, memory card with sim and battery
from the accused Noor Ahmed and prepared a
seizure list thereof. He identified his signature in the
seizure list (exhibit-11) marked as exhibit-11/2. He
further deposed that the seized mobile phone set was

used to record the sceneries of the occurrence. He
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admits his statement to the investigation officer. He
has identified the accused Noor Ahmed in the dock
of the court and alamat (mobile phone set, battery,

sim and memory card).

In-cross examination he stated that the parents
of the accused Noor Ahmed handed over the
accused Noor Ahmed to the police. In the statement
recorded under section 161 of the Cr.P.C. this
witness has stated that the accused Qamrul Islam,
Sadik Ahmed (@ Moyna, Zakir Hossain (@ Pabel

detained the victim Rajon and beat him to death.

P.W. 16 Belal Ahmed an inhabitant of
Kumargaon residential area. He deposed that on
08.07.2015 he saw gathering of 200/300 peoples
including police at the place of occurrence. He saw
a dead body of a child of about 13/14 years inside
the microbus. He also heard that the local people

apprehended the accused Mohit Alam and 3 of his
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accomplices were able to flee away. Later on, he
came to know that the dead body was of the
deceased Rajon beaten to death at a workshop of a
market opposite to Kumargaon Borogaon Jame
Mosque. This witness is declared hostile by the

prosecution.

P.W. 17 Abdul Mannan deposed that he heard
that accused Qamrul Islam, Sadik Ahmed @ Moyna
and 10/12 others beat the deceased Rajon to death in
a workshop of Lalai Miah Market. He saw gathering
of 12/14 persons in front of Lalai Miah Market at
7:00/8:00 a.m. on 08.07.2015. In-cross examination
he recognized the suggestion that accused Qamrul

and Moyna was involved with the occurrence.

P.W. 18 Md. Kurban Ali deposed that at about
1:00/1:30 p.m. on 08.07.2015 the local people
apprehended the accused Mohit Alam and 3 other

miscreants were able to flee away they were
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carrying the dead body deceased Rajon for the
purpose of the concealment by the microbus. He has
identified the accused Mohit Alam and Moyna in
the dock of the court. The accused Mohit Alam is
the brother of the accused Qamrul Islam they
handed over the accused Mohit Alam to the police.
He saw a dead body of child of about 12 or 14 years
inside the microbus and the dead body was kept

concealed under the seat there of.

He has identified his signature in the inquest
report (exhibit-1) marked as exhibit-1/4. Later on,
he heard that 12/13 accused persons murdered the
deceased by beating thereafter the miscreants
carried the dead body by a microbus for the purpose
of concealment. He further deposed that he saw the
accused Qamrul Islam, Sadik Ahmed @ Moyna,
Zakir Hossain @ Pabel, Shamim Ahmed beating the

deceased Rajon in the video footage. The inquest
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report was prepared after shifting down the dead

body from the microbus.

In-cross he stated that he did not physically
witness the 1% occurrence. But he watched in the
video footage that the accused Qamrul Islam, Sadik
Ahmed @ Moyna, Zakir Hossain (@ Pabel and one
or two other beat the deceased Rajon. He knows the
accused Qamrul Islam earlier and he was a Saudi

Arabian emigrant.

It is found that P.W. 18 Mr. Kurban Ali is a
vital witness as because he saw the dead body of the
deceased Rajon inside the microbus. He also saw
that the local people apprehended the accused Mohit
Alam and 3 others miscreant were flee away from
the microbus and he is the witness of the seizure list
of the inquest report moreso he is the witness of

video footage where he saw that the accused Qamrul

Islam, Sadik Ahmed @ Moyna, Jakir Hossain @
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Pabel, Shamim Ahmed were beating the deceased
Rajon in the video footage. It appears that in the
cross examination defence could not able to shaken

this witness.

P.W. 19 Aftab Miah an inhabitant of
Kumargaon residential area has deposed that he saw
a dead body of a boy of 13/14 years inside the
microbus. He heard that the accused Mohit Alam,
Ali Haidar, Qamrul Islam, Sadik Ahmed (@ Moyna,
Shamim Ahemd were in the microbus. The accused
Mohit Alam was apprehended by the local people
and later on handed over to the police. Other 3
accused were able to flee away. He identified his
signature in the inquest report marked as exhibit-
1/5. He saw swelling or bluish injuries on the head,
hands, legs and all over the body of the deceased.

He heard that the deceased was beaten to death by
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fastening his hands from his behind with a pillar in

front of Khan Engineering Workshop.

In-cross examination he says that about 300
persons gathered in the occurrence place. He denied
the suggestion of stealing rickshaw-van from the

garage of Ali Haidar @ Al.

P.W. 20 Abdul Karim deposed that at about
1:30 p.m. he saw a dead body inside the microbus
standing in front of the shop of Belal. He heard that
the accused Qamrul Islam, Mohit Alam, Shamim
Ahmed, Sadik Ahmed @ moyna beat the deceased
to death and they were carrying the same for

concealment.

He watched the video footage of the
occurrence. He further deposed that he watched the
accused Mohit Alam, Sadik Ahmed @ Moyna,
Qamrul Islam, Ali Haidar and some other in the

video footage. He identified the accused Mohit
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Alam, Sadik Ahmed @ Moyna, Ali Haidar in the

dock of the court.

In-cross examination he stated that he
downloaded the video recording in his mobile phone
set from a shop at Tukerbazar. The video footage
was of 34 minutes. He saw the microbus and the
dead body of the deceased but he did not witness the
occurrence. He did not see the accused Mohit Alam

and Ali Haidar in the video footage.

P.W.21 Gias Uddin an inhabitant of
Sheikhpara and a U.P. Member of Ward No. 1 of
Tukerbazar Union Parishad. He deposed that on
08.07.2015 at about 12:30/1:00 p.m. at the
instruction of S.I. Aminul Islam he came in front of
the shop of one Belal and saw a microbus there. He
also saw a dead body of a boy about 13/14 years. He
heard from people that the accused Mohit Alam

took the microbus to place of occurrence and the
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local mob apprehended him and handed over to the
police. Thereafter police prepared an inquest report
(exhibit-1) in his presence and he identified his
signature therein marked as exhibit- 1/7. He also
identified his signature on seizure list marked as
exhibit- 2/3. He heard that deceased Rajon was
beaten at Khan Engineering Workshop and a garage
of one Kopali Babu situated at Lalai Miah Market
opposite to Borogaon Jame Mosque. He further
deposed that he watched the accused Qamrul Islam,
Sadik Ahmed @ Moyna and others in the video

footage.

In-cross examination he stated that the accused
Qamrul Islam and others are his villagers and he is
the U.P. Member thereof. He heard that the accused
Sadik Ahmed @ Moyna and others beat the
deceased for the false charge of stealing in fact, for

not consenting to the ill proposal of sodomy. He
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further stated the seizure list was prepared after
shifting down the dead body of the deceased from
microbus. He also stated that the police did not read
over to him the contents of inquest report and

seizure list.

P.W.22 constable Moniruzzaman deposed that
he was the companion of S.I. Aminul Islam and they
were on duty, they reached at the place of
occurrence at about 2:00 p.m. They saw a dead body
inside a microbus of white colour and gathering of
200/300 people there. The apprehended accused

Mohit Alam was handed over to them.

S.I. Aminul Islam (informant) prepared an
inquest report of the dead body and a seizure list of
microbus. They returned to the police station with
the microbus along with the apprehended accused
Mohit Alam. Later on, he came to know that the

dead body was of the deceased Rajon. Subsequently
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he heard that the accused Qamrul Islam, Mohit
Alam, Sadik Ahmed@ Moyna, Dulal Ahmed and
others beat the deceased Rajon to the death at a

garage of Kumargaon area.

P.W. 23 Constable Md. Zakir Hossain deposed
that on 08.07.2015 he carried the dead body of the
deceased Rajon received from S.I. for sending it to
the hospital Morgue for autopsy. He is identified his
signature in the chalan (exhibit-3) marked as
exhibit-3/2. He further deposed that the dead body
of Rajon was handed over on 09.07.2015 to his
uncle Ruhel Ahmed. He identified C.C (exhibit-12)

and his signature therein marked as exhibit-12/1.

In-cross he stated that he took the dead
body to the Forensic Department of Sylhet
Osmani Medical College Hospital and also took

it to mortuary of cold storage of the said hospital.
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He cannot say who was in charge of cold storage

at that time.

P.W. 24 Abdul Mannan deposed that he is the
owner of the seized microbus bearing no. Dhaka-
Metro-Cha-54-0516. He further deposed that he sent
the said microbus to the workshop of Shamim for
repair and one Shahab Uddin @ Shajai was his
driver. He told him that this microbus was detained
at Kumargaon area with a dead body and the
accused Mohit Alam was apprehended by the local

mob.

He saw the occurrence in the television and
mobile phone set. He has admitted his statement to
investigation officer. In-cross he stated that he did
not see the accused Mohit Alam in the video
footage. But he saw the accused Qamrul Islam in the

video footage.
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P.W. 25 Sudip Kopali deposed that he owns a
workshop at the market of Lalai Miah, the workshop
of Shamim Ahmed stands behind his workshop.
Khan Engineering Workshop stands in front of his
workshop. He came to his workshop at 12:30 p.m on
08.07.2015 and heard that a boy was murdered there
by fastening him with a pillar situated in front of his
workshop. He also heard that 10/12 persons
including the accused Qamrul Islam and Sadik
Ahmed @ Moyna beat the boy to death and
thereafter the dead body were being carried by a
microbus for concealment. The local people
apprehended the accused Mohit Alam red-handed.
He 1identified the accused Mohit Alam, Sadik
Ahmed @ Moyna in the dock of the court. He

knows the accused Mohit Alam earlier.
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In-cross examination he stated that he did not
witness the occurrence. He knows the accused

Shamim and Qamrul Islam.

It appears that P.W.19 Aftab Miah, P.W.20
Abdul Karim and P.W.21 Gias Uddin are
Member of that local area deposed that they saw
the said microbus and dead body of Rajon and
accused Muhit Alam in the occurrence place of
Kumargaon. It is found that they also support and
corroborate the evidence of P.W.I8 and the

confessional statement of the accused Mubhit

Alam.

P.W.29 Constable Faisal Ahmed deposed
that he was a companion of S.I. Aminul Islam
(informant) and went to Kumargaon residential
area with him. . He saw the dead body of a boy

of 14/15 years age in the microbus o white
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colour. The accused Muhit Alam was
apprehended by the local people and handed over
to them. He was apprehended at the time of
carrying the dead body by a microbus for
concealment. He heard that the accused Sadik

Ahamed @ Moyna, Shamim Ahamed, Ali Haider

fled away.

In-cross he stated that the informant S.I.
Aminul Islam was suspended. The dead body of
the deceased was sent to the Morgue of Sylhet

Osmani Medical College Hospital.

P.W.30 Akter Hossain Officer in charge of
Sylhet Jalalabad Police Station deposed that on
09.07.2016 Sheikh Md. Azizur Rahman Alam,
father of the deceased Samiul Alam Rajon,
lodged an F.I.LR. agaisnt 9/10 persons specifically

disclosing the name of accused Muhit Alam, Ali
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Haider, Qamrul Islam, Sadik Ahamed @ Moyna.
He identified his 2 signature on the said F.ILLR.
(exhibit-6) marked as exhibit-6/2 series. He
recorded the F.ILR. as G.D. entry No.356 dated
09.07.2015 because, S.I. Aminul Islam filed the
F.IR. on 08.07.2015 in respect the same
occurrence. He appointed Mr. Alamgir Hossain
to investigate the case. He admits that S.I.

Aminul Islam is on suspension.

In-cross he stated that in the F.I.LR. of
Rajon’s father shown the date, time and place of
occurrence on 08.07.2015 at about 8.15 A.M. and

Temkuhi by-pass point near bridge respectively.

P.W.31 S.I. Ariful Haque deposed that he
verified the name, address and P.C.& P.R. of the
accused Muhit Alam , Sadik Ahamed @ Moyna,

Ali Haider, Tajuddin Ahamed (@ Badol, Noor
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Ahmed @ Noor Miah, Ruhul Amin (@ Ruhel,
Ismail Hossain @ Abdul, Ahmed Ullah, Lipi

Aktar and Qumrul Islam are found it correct.

In-cross the witness is declined by defence.

P.W.32 S.I. Mohadeb Bachar deposed that
on the basis of enquiry slip he verified the name,
address and P.C. & P.R. of the accused Zakir

Hossain (@ Pabel @ Raju.

P.W.33 S.I. Sahmim Akanjee and P.W.34
S.I. Sohel Rana deposed that on the basis of
enquiry slip they verified the name, address and
P.C. & P.R. accused Ayaz Ali and accused Firoz

Ali are found correct.

P.W.28 Dr. Tahmina Islam deposed that she
is a student of Diploma Course of Forensic

Medicine Department of Sylhet Osmani Medical
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College Hospital. She with the assistance of
Assistant  profession Dr.  Abu  Ahmed
Adiluzzaman and Lecture Dr. Shamsul Islam
held post mortem examination of the dead body
of deceased Samiul Alam Rajon(15) on
09.07.2015 at about 1.00 p.m. and found 64
multiple bruises of variable sizes and shapes at
different parts of the body especially forearm,
thigh, legs, hands, chest, abdomen, forehead
which were found under lape. Maximum length
was 7 inches and minimum length is 2" inches
pale was 3" inches and maximum 2" inches. All
bruises were fresh before death and bluish red in
colour. Scalp was found injured, skull was found
fissured fractured red over the left parietal bone.
Meanings was found injured, sub-dural

hemorrhage was marked, pale was due to effect
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of multiple bruises. Brain and spinal cord were
found injured. Pale was due to effect of multiple
bruises. Sub-dural hemorrhage was compressing
the brain thorasic cages, ribs, cartilage were
found injured. She opined that the cause of death
was due to shock neurogenic and extensive
hemorrhage as a result of above-mentioned
multiple injuries of the whole body which were
ante mortem and homicidal in nature caused by
blunt weapon. She identified the post mortem
examination report (exhibit-21) and her 4
signature therein marked as exhibits21/1-4 series.
She also says in chief that Constable Zakir
Hossain brought the dead body to the hospital
morgue. The case of the prosecution is that the
accused was mercilessly beaten to death caused

by blunt weapon. The post mortem examination
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report also speaks the prosecution case of

causing injuries with blunt weapons.

She says in cross-examination that she is a
student of Diploma Course of Forensic Medicine
Department. She can sign the post mortem
examination report. She also says in cross-
examination that Dr. Abu Ahmed Adiluzzaman
and Lecturer Dr. Shamsul Islam have not put
their signatures on it. In the inquest report it is
mentioned that it was prepared at Kumargaon
area and thereafter the dead body of deceased
was sent to the morgue of Sylhet Osmani
Medical Hospital through Constable Zakir
Hossain after preparing the inquest report. In the
F.ILR the informant S.I Aminul Islam has also
mentioned that after preparing inquest report he

sent the dead body to the hospital morgue. She
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says In cross-examination that in the order of DM
DC. It is stated that the students of Diploma
Course of Forensic Department shall hold as
many as 150 post mortem examinations and put
signatures on these. She admits in cross-
examination that in the report of the name of Dr.
Abu Ahmed Adiluzzaman and Dr. Shamsul

Islam are not mentioned.

PW.26 Mr. Md. Shadedul Karim,
Metropolitan Magistrate 1* Court, Sylhet
deposed that he recorded the confessional
statement of the accused Ajmat ullah, Firoz Alj,
Haider ali and Ayaz Ali on 14.07.2015,
14.07.2015, 23.07.2015 and  28.07.2015
respectively by observing all legal formalities
enunciated in section 164 of the Code of

Criminal Procedure . He gave a certificate at the
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end of the confessional statement to the effect
that the same to be true and voluntary. He has
indentified the statement of the accused Azmat
Ullah (exhibit-13) and his signature on it marked
as exhibit 13/1 series. He also identified two
signature of the accused Azmat Ullah therein
marked as exhibit13/A series. In the confessional
statement the accused Azmat Ullah has stated
that.... “'s 419 JF b.00 BIF AT N7 & W *F
P I @, OIS S GF6 (=ETE TR G0
N G TR Ficw iR T O e @0 53/

IR AW 57 A @y T ¢ A e waez) &

2302 TICS BIRCH G B FCACR A0 G| SRR
IR FA02 I (RIG (RO TR SN SIS
QAT fom | i AW e s At sferest s a1
O qI91-%1eF [9o1a ee fel) o=l 71 9t Teehre Gl

el qife BTy I o7 M) SINE & S W 9
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SIS S @S BT | $.00 BT -5.90 BIF AW & FIH!
FACS FACO TN @, JBIOICT ©OF (I (Fecr| SN
IR Q0T (AANCER 827 TMe (iR AIBIE &1 2[0S IR |
OFG AT A6 NEEPRPT AT | FINPe, W TN
oI I AAifed oo oot wizeres @i wifers =m
W0 ORI BC AR | QRS e e Tmle BCH A0

R SN GoiS wife |

P.W.26 further indentified the confessional
statement of accused Firoz (exhibit-14) and his 7
signature marked as exhibit-14/1 series. He also
identified that the accused Firoz Ali put 3 thumb
impressions on it. In the confessional statement
the accused Firoz Ali has stated that “=nfy g=9ie
e Sele e ¥ (@R G AR Q) o &R
AFECIE G (0O FFIE S« .00 GIF WcE TR
{1 21 2ASl ¢Ias AtF @ MBI @ B A

RO I GF0] IA®T (=R I e[| AN @F @ros
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It appears this is ex-culpatory statement. He
tried to give water to the thruesty deceased for
drinking. But Moyna does not allow him to do
so. Apartfrom that he has no participation over
the beating and killing of the victim Razon and
there is no any evidence against him. In such fact
and circumstances he might have been a good
witness of this case instead of an accused. But his
statement presented one real picture of the
activities of the accused in this case. Though ex-
culpatory statement has no importancy in the eye

of law.

PW26 Mr. Md. Shedul Karim,
Metropolitan Magistrate, 1% Court, Sylhet

1dentified the confessional statement of the
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accused Ali Haider @ Ali (exhibit-15), his 7
signature on it marked as exhibit 15/1 series and
three signature of the confessing accused Ali
Haider therein marked as exhibit-15/A series. In
the confessional statement the accused Ali
Haider @ Ali has stated that ‘SISl S«
v.\0o/q.00 DR I WNE SR MV G TEH @,
FA I O GFE B (R SINNfE e ezl

e Fcet, fAte «litg W3, &R R & FaQm?

TS B3 ®3e! Wied e Wi g +f%) 93 &

oI IOl AF GV N A[E @I FA0 M

ST PR Ot =G (w, e =i S g «ifg)
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@ P37 TR [HIE OId AT e T =Y 12
AMG| =N SF N @ 27 I ST 28 @R

I e e Slifee 71 e S @i [T (ARA),
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The recording Magistrate P.W.26 has
indentified the confessional statement of Ayaz
Ali (exhibit-16), and his 7 signature on it marked
as exhibit -16/1 series. He says in chief that the

confessing accused put his 2 thumb impressions
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in the confessional statement. The confessing
accused Ayaz Ali has stated in his confessional
statement that “SfN GIRA (AT TG A A
WP TR | G134 fee)| ey o s ©re iR
AR TGy a9 vae o S| v
G T @7 BN Mty SINitE we FRE Q0o
AR QFB1 53/50 IR (REACE G716 GG Hletdcs
(T | BT (AR, ©ICS 5] 9130R, 07 AN A =
I @t 281 do/de TG =t =1 @ (=xrees 4@ e
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0 W1 O A e Aifyee 0| A Terest Sfiedf e
ot 9@ STIoR @3 FINes P T @ @
qf T 4@ @dfem, SN @zl I &EIE
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7| YR &S A3 @, O}l &EneE PAfbw o
WIBCFRE fAca = e @ S99 GBI T I G9ie
PR YOS AoF IR 192 AN T |7
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P.W.27 Mr. Md. Anwarul Haque,
Metropolitan magistrate, 2" Court, Sylhet stated
that he recorded the confessional statement of the
accused Sadik Ahmed @ Moyna, Dulal Ahmed,
Noor Ahmed and Muhit Alam on 20.07.2015,
21.07.2015 and  27.07.2015  respectively
observing all legal formalities mentioned in
sections 164 and 364 of the Code of Criminal

Procedure.

He has given certificate to each of the
confessional statement to the effect that he found
their confessional statements true and voluntary.
He has identified the confessional statement of
the accused Sadik Ahmed @ Moyna (exhibit-17)
his 6 signature on it marked as exhibits-17/1
series and 4 signatures of the confessing accused

are marked as exhibits-17/A series. In the
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confessional statement of the accused Sadik
Ahmed @ Moyna stated that “=ba7 s =i2ie obr-

09-203¢ 3 OIffd FFE SN v.00 WHIFE W TG

TCFET AETF OF SAFNIB G2 AP AN 9977 e
TE ST AFHHd WA F125 AE| AFF 97 AP
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P.W.35 Alomgir Hossain, Officer in charge
of Jalalabad Police Station 1is the first
Investigation Officer. He went to Kumargaon
Residential Area and prepared sketch map and
index. He indentified his signature on it as
exhibit-23/1. He also prepared sketch map of first
place of occurrence the workshop of Sudip
Kapoli. He identified the sketch map and index
of the occurrence and his signature on it marked
as exhibit 24/1 and 25/1 respectively. He saw
father of the deceased Rajon at the Police Station
and came to know that Shamiul Alom Rajon is
the deceased. The father of the deceased filed an
ejahar on 09.03.2015 and he also sent said
Information Report to the Cognigenceable Court.
He came to know on 07.09.2015 that the accused

Qamrul Islam might have fled abroad. He
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arrested the accused Muhit Alam, Ismail Ali,
Abrus @ Afruz, Lipi Begum, Azmat Ullah, Firoz
Ali, Sadik Ahmed @ Moyna Chowkider, Dulal
Miah, Noor Ahamed @ Noor Miah and handed
over them to the court. Thereafter on 15.07.2015
from Jangail area he arrested the accused Nur
Ahamed and recovered the mobile phone,
memory card, sim card and the battery. He
identified his signature in the seizure list marked
as exhibit 11/3. He stated that the said memory
card contends the vedio footage of murdering the
deceased Rajon at the place of occurrence. He
also identified the mobile phone set, memory
card, sim card marked as material exhibit-IV
series. He recorded the statment of 8 witnesses

during his investigation. He handed over the C.D.
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on 16.07.2015 to the 2™ Investigation Officer

Suranjit Talukder of D.B.

In-cross he stated that Temukhi By-pass
Road Bridge has been shown the place of
occurrence in the F.I.R. by the father of accused
Rajon and he says that Engineering Workshop
and workshop of Sudip Kopali stand side by side.
In-cross he further stated he recorded the
statement of witnesses on 08.07.15, 09.07.15,
10.07.15 and 15.07.15. He went to Kumargaon
Residential Area on four occassions. He watched
the video footage containing the memory card of
the accused Noor Ahamed. He saw the accused
Sadik Ahmed @ Moyna, Qamrul Islam, Zakir
Hossain (@ Pabel, Dulal Ahmed in the video
footage. But he could not identify the rest

accused persons. He further stated in the cross-
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examination that ‘Ka’ ‘Ka (1)’ are marked as
place of occurrence in the sketch map and ‘Kha’
i1s marked as “Khan Engineering Workshop”. He
further stated in cross-examination that the
explanation is not given in the index but the
explanation of index is with the Case Diary. He
could not seize any rope from the place of
occurrence. He did not recover any stick,
screwed by black plastic costap and bag of
vegetable. The motive of beating the deceased
Rajon is not mention in the F.ILR. He further
stated in his cross-examination that in 2™ sketch

maps has been shown 3 place of occurrence.

P.W.36 Surajit Talukder Police Inspector of
D.B., Sylhet deposed that he was appointed as 2™
Investigation Officer. He perused the Case

Docket, mspected the place of occurrence and
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took the alamats in his custody. During
investigation he took the accused Sadik
Ahmed@ Moyna, Ali Haidar, Muhit Alam, Dulal
and Noor Ahmed on police remand for
interrrogation and sent them to the Magistrate for
recording their confessional statementsn under
section 164 of the Code of Criminal Procedrue.
The accused Noor Ahamed recorded the
occurrence of beating by the mobile phone set in
front of the workshop of Sudip Kopali. The
accused Qamrul Islam, Pabel, Badol, Sadik
Ahmed @ Moyna beat and slapt the deceased
mercilessly. The accused Sadik Ahmed @
Moyna, Ali Haidar, Muhit Alam carried the dead
body by microbus for the purpose of
concealment. The said microbus and the dead

body of the deceased were recovered from
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Kumargaon Residential Area. The accused Mubhit
Alam was apprehended by the local people. The
accused Ali Haidar, Shamim, Moyna were able
to flee awy. He submitted charge sheet no.81
dated 16.08.2015 under section 302/201/34 of the
Penal Code against 13 accused-persons after
perused inquest report, post mortem report, video
footage, statement of the witnesses recorded
under section 161 of the Code of Criminal
Procedure. On the other hand confessinal
statments of the confessing accused persons
recorded under section 164 of the Code of
Criminal Procedure. He indentified the VCD
record marked as material exhibit-IIl and his
signature therein marked as exhibit III/1. He
futher stated that the accused Qamrul Islam

escaped to Saudi Arabia. The Bangladeshi
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emmigrants in Saudi Arabia and the local people
thereof apprehended the accused Qamrul Islam
on 13.07.2015 and subsequently he was sent
back to Bangladesh through Interpol. He got the
investigation of 1% Investigation Officer is
correct. In the petition (Supplementary F.I.R.)
Rajon’s father has shown ‘By-pass Road and

Bridge’ the place of occurrence.

In-cross he further stated that Muhit Alam
was taken to police custody for 12 days in 2(two)
occasions. Ali Haidaer was taken to police
remand for 11 days in 2 (two) occassions. He
took the accused Dulal, Noor Ahamed on police
remand for 7 days. He recorded the statement of
as many 28 (Twenty eight) witnesses. In-cross he
further stated that he did not seize any nylon

rope, pillar, stick from the place of occurrence.



91

He did not get the proof of allegation of stealing

Rickhsha Van.

It appears from testimony of Magistrates
PW26 and P.W.27 and the exhibits
13,14,15,16,17,18,19,20 that the confessional
statments were recorded in accordance with law.
But some of statements are exculpatory and some
are inculpatory in nature. The confessional
statements of the accused Ali Haidar, Sadik
Ahamed@ Moyna and Muhit Alam are found
inculpatory in nature. The confessional statement
of the accused Ayaz Ali i1s found inculpatory in
natue to the effect that he gave rope and fastened
the hands of the deceased Rajon from his behind
with a pillar. It appears from the testimony of
P.Ws. 26 & 27 and confessional statements

(exhibits13-20) that the recording Magistrate
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recorded the confessional statements almost
observing all legal formalities. In the instant
case, 8 confessional statements are found signed
by the respective confessing accused persons and
by the recording Magistrate as well giving a
certificate to the effect that the confessional
statement in their views are true and voluntary.
Among the confessing accused persons, the
confessinal statements of the accused Sadik

Ahmed @ Moyna were not at all retracted.

We have scrutinised carefully the
confessional statement of accused Sadik Ahmed
@ Moyna and found that it is an inculpatory
statement in nature and it is a very important one
statement. These statemetns also found true and
voluntary. There are whole sceneries of the fact

and occurrence in this statement. The accused
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Firoz Ali, Avaz Ali, Noor Ahmed, Ali Haidar,

Muhit Alam have prayed for retraction of the
confessinal statements at the time of examination
under section 342 of the Code of Criminal
Procedure not at the earlier stage, that is, during

judicial custody.

At this stage of argument learned Deputy
Attorney General referred below cases 13 BLC
(2009) 81 where it 1s held that “ It is now well
settled principle of law that judicial confession if
it 1s found to be true and voluntary can form the

sole bears of conviction.”

39 DLR (AD) 195 where it 1s held that
“Pre-requisite of judicial confession the required
formalities have been duly complied duly been

observed”
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39 DLR (AD) 195 held that “confession of
co-accused confession when proved against
confessing accused can be taken into
consideration against the co-accused in the same
offence. These confessions have been rightly
considered against the co-accused also, under
section-30, Evidence Act. We therefore find that
the conviction these three appellants have been
based on strong eivdence and that the High Court
Division rightly confirmed their conviction for

murder.”

It is held in 48 DLR, Page-305 that
“Retraction of confession once confession is
found to be true and voluntary, a belated
retraction will be of no help to the confessing

accused.”
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We do not find any different statement
revails in the four corners of the confessional
statements. There is no sign of evidence in chief
and cross of the Magistrate P.Ws.26&27. Moreso
Magistrate observed all formalities in this regard.
It is found that the statements were true and
voluntary. It appears to us that the Trial Court
has taken right decision on the confessinal

statements and retraction petitions.

Learned Counsel for the accused reffered 27
DLR (AD) 29 where it is held that confession of
a co-accused not evidence as defined in section 3
of the Evidence Act. Confession of a co-accused
cannot be treated as substantive evidence agaisnt
another accused but that it can only be used to

lend assurance to other evidence.
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In this case it reveals that there are other
witness and corroborative and circumstancial
evidence agaisnt the offence of the accused
persons which substantiate the confessional

statement of the co-accused.

Learned Counsels for the accused persons
reffered PLD-1956 SC (Ind)186, 14 DLR (HD)
121, 11 MLR (AD) 270, 13 BLT (HD) 146, 39

DLR (AD) 1987 Page-195.

We have carefully examined the above

reffered cases.

Since we find the confessions are voluntary
and true and we have considered some
inculpatory confessinal statements. So we do not
find the reffered cases are fit with this case.
These reffered cases of learned defence counsils

are quite different with this case.
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P.W.6 Sheikh Al-Amin, P.W.7 Isteyak
Ahmed P.W.8 Abdul jahir, P.W.9 Nijam Uddin,
P.W.10 Rahul Ahmed Ponkhi deposed that they
have watched the video record of beating where
accused Qamrul, Moyna, Tajuddin Jakir (@ Pabel
were beating the victim Rajon by fastening with
a pillar. P.W.14 Kacha Mia Kochi deposed that
the police arrest accused Nur Ahmed and
recovered the video record, mobile phone, sim
card from him. Police made a seizure list and he

is a witness of the seizure list and signed on it.

In this case 8 (eight) accused persons have
been examined under section 164 of the Code of
Criminal Procedur. Some of them gave
confessional statement as exculpatory and some
of them are inculpatory. Most vital statement has

been given by accused Moyna Mia who at first
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caught the victim and fastened him with a pillar.
Another vital statement has given by accused
Nur Ahmed who took the video footage of the
beating occurrence. These two confessional
statements are inculpatory in nature. Accused
Moyna stated in his confessional statement that
he at the very down caught the victim Rajon in
the charge of stealing of a rickshaw-van and
fastened his hand with a pillar in the Lalai Mia
market in front of Khan Engineering workshop
and he also beat and slapped the victim Rajon.
He gave description of the barbarious beating by
the accused Qamrul Islam. The confessional
statement of the Moyna clearly disclosed his
participation in the occurrence and gave the
description of heinous, barbarous activities and

beating of the accused Qamrul Islam and others
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on the deceased. Accused Qamrul beats the child
Rajon with a stick which was wrapped by black
costap. It is found as many as 64 injuries on the
body of the child Rajon. It reveals that a furious
animal character had been grown up at the time
of beating inside the accused Qamrul and other
accused. The description of beating and scenario
stated by the accused Moyna in the confessional
statement has been supported by the testimony of
P.W. 6, 7, 8,9,10. They saw the video footage of
the beating by the accused Qamrul, Moyna Miah,
Tajuddin, Jakir on the deceased child. In this case
the confessional statement of the accused Moyna
Mia 1s the mirror of true and real picture of the
murder and real fact of the case. We have
carefully examined the confessional statement of

Moyna and evidence of the Magistrate and
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others. We find the statement was true and
volantary and inculpatory in nature. In such a
situation this statement is enough to prove the
offence of killing. Moreover the testimony of the
Pws.6-10 and other said confessional statement
and vedio footage and other circumstantial
evidence proved the offence of murder.

In the post mortem report it is found that the
inflection of as many as 64 multiple brusses and
swelling injuries over the entire body including
of the vital part such as forechead and head of
deceased Rajon. In such condition it 1s not
always necessary to find intention and
premeditation of long before would be the
criteria for consideration of a murder. The matter
may be different in case to case. In this case it

appears from the fact and evidences that
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intention had been grown up at the time of
occurrence. As we know intention may develop
at the very spark of the moment of the
occurrence or murder. In this case the accused
Qamrul took vital part of the offence of murder
and soon after the occurrence he fled away from
Bangladesh to Saudi Arabia. It is evident from
the video footage and the evidence of P.W. 6-10
and from the confessional statement of the
accused Moyna, Noor Ahmed and others that the
accused Sadek Ahmed @ Baro Moyna @
Moyna, Tajuddin Ahmed @ Badol and Jakir
Hossain (@ Pabel @ Raju (absconding) directly
participated in the heinous beating with accused
Qamrul Islam @ Qamrul. They jointly

participated in the offence of killing the child
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Rajon in the place of Lalai Mia market that is
first occurrence place.

The description of the beating stated in the
confessional statement of Moyna reveals the
accused Qamrul beats Rajon for a long time and
he became so furious that at that time he used
ugly, angry, henious words referring the mother
and sister of the deceased. Even at the time of
merciless beating while the child became about
to die he did not allow child Rajon to drink the
water. We find the furious inhuman and heinous
description of offence of beating and torture of
the accused Qamrul and participated other
accused. Accused Moyna fastened the child and
beat him. Accused Tajuddin Ahmed @ Badol
gave blows on the body of the deceased by the

same strong stick and the accused Jakir Hossain
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@ Pabel @ Raju gave blows on the body of the
deceased Rajon. It also reveals that they
participated with the accused Qamrul in the

offence and killed the child on the spot.

Accused Moyna illegally confined the child
Rajon and fastened the child two times and two
places and beat him and supplied his strong
wrapped stick to the accused Kamrul for beating
the child Rajon. He also participated in the
beating and atrocius activities of the killing of the

victim.

It appears from the above discussed
evidences and said video footage that accused
Qamrul, Moyna, Tazuddin, Zakir @ Pavel
became as like as a group of animal like 5<% 19
| They lost their humanity and human character

and became as like henious character of animal.
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As a result they inhumanly, atrociously killed a
helpless, poor child Rajon. None has any right to
take law in his own hand. Every person of the
country has to follow the procedure of law of the
land. In support of above offence learned Deputy
Attorney General reffered 44 DLR (AD)-287
where it 1s held that “Number of injuries caused
by the different accused-The fact that some of the
accused had caused fatal injuries and others
caused minor injuries is immeterial if the act was
done in furtherance of their common intention.
The nature of injuries had nothing to do as the
two accused are found to have shared the
intention of other accused whose acts resulted in

the death of the victim”

We are inclined to hold that the intention

of killing sparked at the time and moment of
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henious torture and merciless beating on the
poor, helpless victim child Rajon, in the mind of
accused. In support of this it may be reffered 44
DLR (AD)-287 where it is held that “Pre-plan
not essential ingredient- It is true in this case
there was no pre-plan of the accused to kill the
victim-their common intention to kill developed
on the spot when they all simultaneously fell
upon the victim as soon as he appeared on the

scene’”’.

Learned Counsels for the accused persons at
their argument vehemently opposed the
documentary eivdence of video recording which
is very vital evidence in this case. They submit
that there is no law where video record or video
footage is admissable as evidence in the eye of

law in our country.
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Per contra learned Deputy Attorney General
submits that now it 1s well settled that video
record 1s very much admissible evidence in the
eye of law. In support of that he reffered 37 DLR
Khaleda Akter Vs. State Page-275 where it is
held that “A video cassette is a document within
the meaning of the Evidence Act and is
accordingly admissible in document. The
Supreme Courts both in India and Pakistan
approved of a tape record being used in evidence
and that the use of the eivdence by tape-
recording in a proceeding before a court of law.
The process of tape recording records only
sound, whereas a video cassette or video records
both sound and pictures. If sound be recorded on
a tape i1s admissible in evidence, we do not see

any difference in principle why the record of
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sound and pictures should not be equally

admissible in evidence.”

In the above circumstances we do not find
any logic in the argument of learned counsels for
accused Kamrul, Moyan, Tazuddin and Zakir
regarding the evidence of video footage. So we
are also inclined to hold that a video record
footage is a document within the incausing the
Evidence Act and is accordinlgy admissable if
otherwise relevant in causing of a trial of

proceeding.

Learned Counsels for the accused referrs
some important decisions and make submission

on those cited cases which are as follows:-

38 DLR (AD), Page-311 about 2" F.LR. 2
BLC, Page-255, Para-25 about intention, 14

DLR(HD), Page-139, 37 DLR(AD), Page-261,
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42 DLR(AD), Page-31, 53 DLR (HD), Page-559,
55 DLR (HD), Page-382, 1984 BLD(AD), Page-

193.

11 MLR (AD), Page-270, 13 BLT(HD),
Page-146, 6 BLD(HD), Page-225 about
confessional statements and co-accused
confessional statements. 47 DLR (HD), Page-
198, 42 DLR (HD), Page-171, 58 DLR (AD),
Page-176, 53 DLR (AD), Page-113 about

sections-302 and 304 of the Penal Code.

In this case we have discussed about the

following issues that 1s-

(A) Intention and participation in the
offence of murder.
(B) In culpatory and ex-culpatory

confessional statement of the accused.



109

(C) Video record admissibality as
evidence in this case.

(D) True and voluntaryness of the
confessional statement and retraction
matter.

(E) Co-accused confessional statement
supported by the documentary and

other circumstantial evidences.

We have scrutinised the above referred
cases of the learned counsels of the accused. It
appears the fact and circumstances of this case in
hand 1s quiet different with the reffered said

cases of the deffence.

We have discussed the evidences and it
appears to us that accused Qumrul Islam, Sadik

Ahamed @ Moyna, Pabel and Tazuddin (@ Badal
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killed the wvictim Rajon (child) with cruelty,

atrocity and inhumanly.

They have committed offence of murder
under sections 302/34 of the Penla Code. The
way they took the life of poor, helpless,
unprivileged child Rajon the accused desarve

capital punishment of death sentence.

Let us see the offence committed by the
accused Noor Ahamed in to what extend. It
appears to us that this video recording and video

footage 1s very much vital evidence in this case.

The aspects of beating the deceased Rajon
by fastening his hands from his behind, senseless
hanging condition, non-giving drinking water at
his dying condition to quench his thirst, aspect of
rediculous behaviour regarding giving water to

drink to the deceased Rajon, taking sweat from
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his body at the instruction of the accused Qamrul
Islam, pushing the stick into the mouth of the
deceased after taking it out from the nearby dirty
drain create a storm of hatress and hoot towards
the accused persons in the over all territory of
Bangladesh. The degrading treatment and cruelty
of the said 4 accused persons touched the
humanity and the conscience of the people of
Bangladesh when the video recording spread
hands to hands around the Bangladesh and other
country and they witnessed the occurrence by the
blessings of modern technology and video record

of Noor Ahamed.

It appears from the confessional statment of
accused Moyna and confessional statements of
the other accused that Noor Ahmed never

participated in any type of atrocity. There is no
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evidence that accused Noor Ahmed had any role
and activities on the above mentioned beating,
treatment and cruelity. He never touched the
body of child Rajon nor supplied any weapons to

any accused or Kamrul for atricious crime.

We have carefully scrutinised the
inculpatory confessional statement of other co-
accused and even the confessional statement of
this accused Noor Ahmed and testimonies of the
P.Ws. But we do not find four corners of the
mentioned evidences that the accused Noor
Ahmed had any participation with this offence. It
appears he never verbally gave any order or
encouraged to the other accused persons to beat
or kill the deceased Rajon. We do not find any
intention of killing and any participation in this

offence in any manner. There is no evidence that
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accused Noor Ahmed guarded the occurrence or
facilitated the accused to commit the offence of

murder.

Learned Counsel Mr. Belayet Hossain at his
argument stated that accused Noor Ahmed took
the video footage by his mobile phone on by
chance and out of curisity. But in the result
people found the real fact and picture of the
offences. In fact accused Noor Ahmed ought to
have the wvital witness of this case but not
accused. He further stated that this accused
should be prized for recording of video footage
of the occurrence. Because of the blessings of
video recording this occurrence spread to all and
evident before the court. He further stated that
learned Trial Court did not ask accused Noor

Ahmed regarding the charge of offence under
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section 109 of the Penal Code and the accused
did not find any chance to reply against the
charge brought on him. Lastly he submits that the
charge brought against him in the trial was
unlawful and it has not been proved before the

court.

On the above submissions of the learned
counsel we find substance in the argument of the

learned counsel Mr. Belayet Hossain.

But apart from the above discussion and
submission of the learned counsel for the accused
Noor Ahamed we have further scrutinised the
said confessional statements and evidences
regarding the video footage and the participation
of the accused Noor Ahmed in this occurrence. It
is found that Noor Ahmed first time recorded the

occurrence and took video for few time and
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thereafter he left the place of occurrence for his
personal work. Subsequently after about one
hour he came back to the place of occurrence and
again took the video footage of the occurrence up
to the end. It appears that accused Noor Ahmed
obtained sufficient time to inform the police or
Magistrate about the occurrence and offences.
But it appears he did not inform the matter to the
police or the Magistrate or any other public
representative to save the victim. In these
circumstances it is found that Noor Ahmed knew
about all the facts and offences and he took the
video footage of the offences. But at the end he
never gave any information to the police or the
Magistrate  rather he was  absconding
subsequently police apprehended him and

recovered the materials of the video recording.
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On the above observation we find accused
Noor Ahmed has committed offence under
section 202 of the Penal Code. It will be
appropriate if accused Noor Ahmed is punished
and sentenced under section 202 of the Penal

Code.

We find the confessional statement of the
accused Firoz Ali is excaulpatory in nature.
Accused Ayaz Ali in his in-culpatory
confessional statment admitted that he with the
help of the accused Sadik Ahamed @ Moyna
fastened the deceased Rajon from behind with
the piller. Moyna also admitted that the accused
Ayaz Ali and he caught hold of the deceased
Rajon fastened him with the piller. He also stated
that the accused Ayaz Ali supplied nylon rope

from the shop of Layek. The accused Sadik
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Ahamed (@ Moyna also stated that the accused
Firoz Ali Chowkider advised them to fasten the
deceased Rajon. But it is not admitted by accused
Firoz Ali or any other witness or confessing

accused persons.

P.Ws. 9, 10, 14 have also given testimony
to the effect that they saw the accused Dulal
Ahmed in the video footage. None of the witness
or the confessing accused persons has stated that
the accused Ayaz Ali and Firoz Ali were
involved in the beating or torturing the deceased.
On the above discussion it reveals to us that they
had no common intention to murder the
deceased. They are mearly offenders of confining
the deceased Rajon for the false charge of
stealing away the Ricksha Van. On the above

discussion it appears to us that the accused Sadik
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Ahamed @ Moyna, Ayaz Ali and Dulal Ahmed
have committed an offence punishable under

section 342 read with section 34 of the Penal

Code.

Now let us see the next part of the offence.
The prosecution case is that after killing of the
victim Rajon, immediately after some accused
planned to conceal and screen out the dead body
from the 1* place of occurrence that is from the

killing place.

We have scrutinized the testemony of the
witnesses. It appears P.W.18 Md. Kurban Ali is
found as a very much important and innocent
witness in this parat of occurrence. He i1s a
businessman of local area. He deposed that he
saw the said microbus was carrying the dead

body of deceased Rajon and Local people caught
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the accused Mohit Alam red-handed while Mohit
tried to flee away from the microbus. He further
deposed that other 3 (three) accused were able to
flee away from the microbus. He saw the dead
body of the deceased Rajon in the said microbus.
Police prepared the inquest report of the dead
body of a boy aged about 13/14 years.
Subsequently he came to know that the name of
the boy was Rajon. As a witness he signed on the
inquest report which is marked as exhibit-1/4. It
clearly reveals from the testimony of P.W.18 Md.
Kurban Ali that he is an eye witness of the part
of this occurrence. In his testimony it is found
that dead body of Rajon was taking away from
the 1% occurrence place by the four accused
persons for concealment and they were able to

take way and shift the dead body from the 1%
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occurrence place i1.e. from the Lalai Miah Market
area. Three accused fled away rest one accused
Mohit Alam has been caught red-handed by local
people. He saw the dead body of Rajon in the
microbus. So it clearly found that P.W. 18 is an

ocular witness of this occurrence of concealment.

In the cross defence could not shaken the
testimony of this witness. We found this P.W.18
Md. Kurban Ali is an innocent witness of this
case. It reveals that the confessional statement of
the accused Mohit Alam has been corroborated
by the evidence of P.W.18. Moreover it is clearly
found from the confessional statement of Mohit
Alam that other three accused fled away from the
microbus and they are named Ali Haider, Moyna
and Sahmim. Local people apprehended him

from the place of occurrence. Thereafter police
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arrested him from there. The statement of
accused Mohit Alam under section 164 of the
Code of Criminal Procedure, so far relates to the
dead body of Rajon and take away by the
accused Mohit Alam, Ali Haider, Moyna and
Shamim by the said microbus for concealment
are corroborative by the eye witness of P.W.18
Md. Kurban Ali. Moreover above fact and
eivdence 1s supported by the confessional

statement of accused Moyna and Ali Haidar.

P.W.19 Aftab Miah, P.W.20 Abdul Karim
and P.W.21 Gias Uddin [Member of that local
area] deposed that they saw the said microbus
and dead body of Rajon and accused Muhit Alam
in the place of Kumargaon. It is found that they

also support and corroborate the evidence of
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P.W.18 and the confessional statement of the

accused Muhit Alam.

We  have  further  scrutinised the
confessional statment of accused Muhit and
found that the statement is an inculpatory in
nature. He admits that he along with other three
accused named Ali Haidar, Moyna Miah and

Shamim took the dead body of Rajon in the

microbus and left the 1* occurrence place i.e. the
beating and dying place of deceased Rajon i.e.
Lalai Miah Market. It is evident from the
confessional statement of the accused Ali Haidar

@ Ali that “Jf2® =i TFF A" 0 AISrs e |
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evidences of P.W.19, P.W.20 and P.W.21 and
confessional statement of the accused Ali Haider
@ Al that victim Rajon was already dead at the
time of marciless beating in the Lalai Miah
Market. Moreover in the confessional statement
of the accused Sadik Ahamed @ Moyna and
Ayaz Ali also disclosed that the victim Rajon
was dead in the 1% occurrence place of Lalai
Miah Market. So there is no doubt they were
carrying the dead body of Rajon with
concealment to screening the evidence only. It
appears that they already disappeared and
concealed the dead body in the microbus and
shifted dead body from the Lalai Miah Market to
another place for screening the offenders. If we
look into the Section-201 of the Penal Code it is

held that:-
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“Causing disappearance of evidence of

offence, or giving false information to
screen offender-Whoever, knowing or
having reason to believe that an offence has
been committed, causes any evidence of the
commission of that offence to disappear,
with the intention of screening the offender
from legal punishment, or with that
intention gives any information respecting

the offence which he knows or believes to

be false,

If a capital offence- shall, if the
offence which he knows or believes to have
been committed is punishable with death,
be punished with imprisonment of either
description for a term which may extend to

seven years, and shall also be liable to fine.”
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In this regard the eye witness and other
corroborative  witnesses and  inculpatory
confessional statement of said accused has
proved the offence of the accused Ali Haider,
Shamim Ahamed, Muhit Alam and Sadik Ahmed
@ Moyna. They have committed offence
punishable under Section 201/34 of the Penal
Code. Moreover it finds support from the
decision referred by the learned Deputy Attorney
General Mr. Jahir in case of 13 BLT (HCD),
Page-136 which is as follows:-*“ The confessional
statement of the accused may be considered
against his fellow accused charged with the same
crime in order to base conviction on a non
confessing accused. The confession of a
confesing accused is required to be corroborated

by the other corroborative evidences.”
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On the light of above discussion we find
that the Trial Court took justified and correct
decision in the mentioned offence. Though
accused Shamim was absconded and did not face

the trial.

In the result we are of the view that the
accused Qamrul Islam @ Qamrul, Sadik Ahmed
@ Boro Moyna @ Moyna, Tajuddin Ahmed @
Badol and Zakir Hossain @ Pabel @ Raju
(absconding) are hereby convicted and sentenced
under sections 302,34 of the Penal Code to suffer

death sentence with a fine of Tk. 10,000/- each.

As the convict Zakir Hossain @ Pabel@
Raju has been absconding the punishment of
death sentence will be effected from the date of
arrest or surrender of the convict before the court

as the case may be.
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The accused Noor Ahmed (@ Noor Miah is
hereby convicted and sentenced under section
202 of the Penal Code to suffer imprisonment for
6 (six) months with a fine of Tk. 10,000/-(ten
thousand) in default imprisonment for 2(two)

months more.

The accused Sadik Ahmed @ Boro Moyna
@ Moyna, Shamim Ahmed @ Shamim), Ali
Haidar @ Ali and Muhid Alam (@ Muhit are
hereby convicted and sentenced under sections
201,34 of the Penal Code to suffer rigorous
imprisonment for 7 (seven) years with a fine of
Tk. 10,000/- each, in default to pay the fine
imposed to suffer additional imprisonment for

2(two) months.

Section 342 of the Penal Code provides

punishment of imprisonment that may extend to
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1 (one) year with fine. It appears accused Ayaz
Ali, Dulal and Sadik Ahmed @ Moyna have
been commited offence under section 342,34 of
the Penal Code to suffer rigorous imprisonment
for 1 (one) year with a fine of Tk.1,000/- each in
default to suffer additional imprisonment for 2

(two) months.

The accused Firoz Ali, Azmat Ullah and
Ruhul Amin @ Ruhel are hereby acquitted from
the charge brought against them. Let them be set
free if they are not wanted in connection with

any other case.

The punishment inflicted in the case of
convict Sadik Ahmed @ Boro Moyna @ Moyna

would run concurrently.

The period for which the convicts have

been in jail hajot will be deducted from the actual
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punishment inflicted.( Section 35A of the Code

of Criminal Procedure)

On the above discussion death reference no.
93 of 2015 1s accepted under section 374 of the

Code of Criminal Procedure.

As a result Criminal Appeal No.10049 of
2015, Criminal Appeal No.10748 of 2015, Criminal
Appeal No.9126 of 2015, Criminal Appeal No0.9235
of 2015, Criminal Appeal No0.9346 of 2015 and Jail
Appeal No.251 of 2015, Jail Appeal No.252 of

2015, Jail Appeal No.253 of 2015 are also dimissed.

Send down the lower court records along
with a copy of the judgment to the concerned

court immediately for necessary action.

At the end we intend to express our sincere
appriciation to Mr. Zahirul Haque Zahir, learned
Deputy Attorney General along with Mr. Md.

Atiqul Haque (Salim) with Mr.Nizamul Haque
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Nizam learned Assistant Attorney Generals and
Mr. S.M. Abul Hossain alongwith Mr. Md.
Abdur Rashid, Mr. Belayet Hossain, Mr.M.A.
Shahid Chodhury, Mr. K.B. Shahriar Ahmed,
learned defence lawyers for their lucid
expression of law and also invaluable assistance

to this court.

| Md. Jahangir Hossain, J |

I agree with my brother Judge on the
aforementioned findings and decisions. In
Addition I would like to state that if anybody is
apprehended by the general public other than the
police or the legal force over an allegation of
committing crime, he must immediately be sent
to the nearest police station or police must be
informed so that they can arrest him and bring

him into book. Taking a sudden decision on a
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mere idea can never bring appropriate result. In
this case, it is claimed by the defence against
victim Rajon that he tried to steal a Van and for
that some angry people killed him by beating him
but that has not been proved by the evidence of

either party.

When an unusual incident takes place
beyond expectation, then it is difficult to retain
the situation under control. We must control the
environment of our society having awareness and
applying basic law, since otherwise society will
get a negative message and mass people will take
the law into their own hands ignoring the
appropriate legal process. In such a situation,
innocent people may be victimised even after
having no fault of any crime. People should

acknowledge from the present case that for such
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crime committed by perpetrators they are going

to meet the gallows and other punishments.

All of us including the state must be alert to
keep the society safe from any kind of untoward
incident like Rajon’s one. Most of the people of the
country do not have the knowledge of the basic law
due to lack of education. To bring the people under
awareness of law and how to apply it, State owned
Media, Electronic and Print Media organisations
including journalists, all religious leaders and
preachers should come forward to play a significant
role. Social movement is also a very important
factor in this regard and this awareness of law

should be incorporated in the primary education.

[Jahangir Hossain, J]



