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JUDGMENT

Obaidul Hassan, C.J. The Civil Appeal by leave granting

order dated 07.01.2016 in Civil Petition for Leave to Appeal No.1326
of 2011 is directed against the judgment and order dated 02.01.2011
passed by a Division Bench of the High Court Division in Writ

Petition N0.3395 of 2008 making the Rule absolute with direction.
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The facts essential for disposal of the Civil Appeal, in brief, are
that writ-petitioner-respondent filed Writ Petition being N0.3395 of
2008 before the High Court Division challenging the demand notice
dated 13.04.2008 issued by writ-respondent No.1 under Section 55
(1) of the VAT Act, 1991 directing the writ-petitioner to deposit
Tk.34,75,555.00 to the Government Treasury and also the notice of
the same dated 13.04.2008 issued by writ-respondent No.1 under
Section 37(2) of the VAT Act, 1991 requiring the writ-petitioner to
show cause as to why penal action would not be taken against it.
The writ-petitioner-respondent filed the aforesaid writ
petition contending, inter alia, that the writ-petitioner company is
engaged in the business of import, export and manufacture of
leather goods. The company has been paying VAT regularly
through ‘Musak Chalan’” and monthly statements were being
submitted regularly to the Divisional Office of VAT authority. The
writ-petitioner preserves the copies of the aforesaid monthly return.
The writ-respondent No.l-appellant No.1 issued a demand notice
on 13.04.2008 under Section 55(1) of the VAT Act, 1991 directing the
writ-petitioner to deposit Tk.34,75,555.00 within 10(ten) days
through treasury chalan without issuing any prior show cause notice
alleging that the writ-petitioner company evaded VAT for an
amount of Tk.34,75,555.00 against Bill of Entry No.C-163414 dated

14.07.2004, C-167237 dated 17.07.2004, C-272541 dated 01.11.2004
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and C-290026 dated 23.11.2004 on the basis of assumption stating
that 1,36,296.29 running feet plastic board could be made by the
18,4000 kg raw materials under the aforesaid bills of entry and the
value of the said goods stood at Tk.2,31,70,370.00 as per value
approval dated 13.10.2004 @Tk.170 per running feet and therefore
the writ-petitioner is liable to pay Tk.34,75,555.00 applying VAT
upon the said value.

The writ-respondent No.1l-appellant No.1 on the same day i.e.
13.04.2008 also issued a show cause notice under Section 37(2) of the
VAT Act, 1991 for taking penal action against the respondent No.1
without establishing the evasion of VAT in accordance with law.

Upon preliminary hearing of the Writ Petition, Rule was
issued by the High Court Division. During final hearing, the writ-
respondents-appellants could not file affidavit-in-opposition
controverting the statements made by the writ-petitioner. A
Division Bench of the High Court Division upon hearing the parties,
vide judgment and order dated 02.01.2011 made the Rule absolute.

Being disgruntled and dissatisfied with the impugned
judgment and order of the High Court Division the writ-
respondents-appellants filed the Civil Petition for Leave to Appeal
No0.1326 of 2011 and hence the instant appeal.

Mr. AM. Amin Uddin, learned Attorney General along with

Mr. Sk. Md. Morshed, learned Additional Attorney General and Mr.
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Samarendra Nath Biswas, learned Deputy Attorney General
appearing on behalf of the appellants taking us through the
judgment and order dated 02.01.2011 passed by the High Court
Division in Writ Petition N0.3395 of 2008 as well as the materials on
record submitted that the High Court Division erred in law in
making the Rule absolute ignoring the fact that the Commissioner of
VAT rightly issued separate notices under Sections 55 and 37 of the
VAT Act both dated 13.04.2008 and both the Sections are
independent provisions of the VAT Act. The learned Attorney
General contended next that the High Court Division erred in law in
making the Rule absolute without considering that Section 55 of the
VAT Act deals with realization of unpaid or less paid VAT and
Section 37 of the VAT Act deals with penalty after violation of
certain provisions of the VAT Act including willful evasion of the
VAT. The learned Attorney General argued next that the High
Court Division erred in law in making the Rule absolute and, as
such, the Writ Petition N0.3395 of 2008 is not maintainable as being
premature as it was filed impugning the notices for showing cause
and, as such, the impugned judgment and order passed by the High
Court Division is liable to scraped.

Per contra, Mr. Munshi Moniruzzaman, the learned Counsel
appearing on behalf of the respondent contended that the impugned

demand notice dated 13.04.2008 under Section 55(1) was issued
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without any prior show cause notice to the writ-petitioner as
contemplated in Section 55(3) of the VAT Act. The learned Counsel
argued next that no penal action for evasion of VAT could be taken
under Section 37(2) of the VAT Act before final demand is
established in accordance with Section 55 of the VAT Act and in the
case in hand no final demand had been established in accordance
with Section 55 of the VAT Act, therefore the show cause notice
dated 13.04.2008 under Section 37(2) of the VAT Act is liable to be
declared to be illegal and is of no legal effect and the High Court
Division on proper appreciation of all legal and factual aspects of
the case made the Rule absolute and as such the impugned
judgment and order of the High Court Division does not call for
interference by this Division.

We have gone through the judgment and order dated
02.01.2011 passed by the High Court Division, submissions of the
learned counsels for both sides as well as the materials on record.

It is on the record that the writ-petitioner-respondent
challenged two notices both dated 13.04.2008 issued by the writ-
respondent No.l. The writ-petitioner challenged the legality of
notice dated 13.04.2008 issued by the writ-respondent No.1 under
Section 55(1) of the VAT Act, 1991 in violation of the provisions as
contemplated under Section 55(3) of the VAT Act, 1991 without

giving the writ-petitioner an opportunity of being heard.
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At this juncture, it is prudent to discuss the provisions of law

as laid down under Section 55 of the VAT Act, 1991. Section 55 of

the VAT Act, 1991 is extracted in the following;:
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AN, ACCAENE, [ RALITF pors FRe AREA, 73 &F I
O MRAFS A, CFave, RdEe wg 8 T ARy TR 4
AP |
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(underlines supplied by us)

It appears from Section 55(3) of the VAT Act, 1991 that before
issuing a notice regarding evasion of VAT against a person the VAT
authority is required to issue a show cause notice giving the person
sufficient time stipulated in Section 55(3).

The relevant portion of the impugned notice under Section

55(1) of the VAT Act is reproduced below:

o¢ | VORI BT AWTFe TIF ©8,q¢,¢e¢/ (Gife % sivrex
TG Ao*e ser) St s A fice sifa et sclerareat
T TEFIEE ATT TS A3, d55d ¥ ¢e(d) Wil I W=
TR FEN | W@ AR T do(H) FRMEAGE W KR
@FEENE TIPS A (TF) T qWE2EE Qo BEEs I =G
WRE MR T9E O SEId /e |

(underlines supplied by us)
But in the case in hand the writ-respondent No.l-appellant No.1
issued the demand notice dated 13.04.2008 under Section 55 (1) of
the VAT Act, 1991 directing the writ-petitioner to deposit

Tk.34,75,555.00 to the Government Treasury as the petitioner was
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allegedly evaded the said amount of VAT. The VAT authority did
not state within the four corners of the said notice whether the writ-
petitioner-respondent had been given an opportunity of being heard
as to the allegations of evasion of VAT rather the VAT authority
directed the writ-petitioner to deposit the evaded amount of VAT in
the government exchequer within 10(ten) working days. In doing
so, the writ-respondent No.l-appellant No.1 did not comply with
the mandatory provisions of law as contemplated under Section
55(3) of the VAT Act.

In the premises as stated above, we are of the view that the
notice dated 13.04.2008 issued by the writ-respondent No.1-
appellant No.1 under Section 55(1) of the VAT Act, 1991 is
unwarranted and without jurisdiction and as such the same is liable
to be scraped. In this regard, the High court Division did not
commit any illegality declaring the said notice under Section 55(1)
unlawful.

It is apparent from the record that the writ-respondent No.1-
appellant No.1 issued another notice to the writ-petitioner on the
same date i.e., 13.04.2008 to show cause as to why penal action
should not be taken against the writ-petitioner under Section 37(2)
of the VAT Act, 1991.

Section 37 of the VAT Act is stated below:

AL 8 NITAYR
0q | (*) IM (FCAT FS-
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I FRIHACT IS (FIF O 1 WAt TIIA1E FRTS FL 2N, AT

@) g2 WA 1 R AR ATHT FA ATIGA A2 (A AN,
BEFS I (@SB T Point of Sales (POS) Software & BTGGILT R
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(underlines supplied by us)

In view of Section 37(5) of the VAT Act, 1991 it is evident that
while imposing fine or penalty on a person the VAT authority is
under obligation to afford him an opportunity of being heard. The

appropriate portion of notice dated 13.04.2008 issued under Section

37(2) of the VAT Act, 1991 is extracted hereunder:

o¢ | TAYE SN T FEFIER AR ASH IM =98,9¢,2¢E.00
(ife= 7% sivren Toa Avee o=ely) Sd wifs ewig Fm oy

ALAC T T2, S55d AT (- ©,0,9d 8 0 UL T ALISH F9

AT, o5y @ Y sy, 33 8 0 ©F T4 TR, T T ALICH F4
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IR I 0A(R) TR * BTy ey | 3 Wiy AEHea T
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(underlines supplied by us)

It is palpable from the above that the VAT authority issued
the notice under Section 37(2) giving the writ petitioner 10(ten) days
time to show cause against the penal action to be taken by the VAT
authority. Therefore, the writ-respondent No.l-appellant No.l
issued notice to the writ-petitioner under Section 37(2) and
complied with the legal requirement of affording an opportunity of
being heard as prescribed under Section 37(5) of the VAT Act. In
view of the provisions of Section 37(5) as well as the given
backdrop, we find that the notice dated 13.04.2008 issued under
Section 37(2) of the VAT Act is lawful but the High Court Division
committed illegality in declaring the said notice unlawful and, as
such, the impugned judgment and order, so far as it relates to the
notice under Section 37(2) calls for interference by this Division.

In the light of the discussion made above as well as the facts

and circumstances of the case, the impugned judgment and order
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dated 02.01.2011, so far as it relates to the notice dated 13.04.2008
issued under Section 37(2) of the VAT Act warrants interference by
this Division and accordingly, the Civil Appeal deserves to be

allowed in part.

Hence, the Civil Appeal is allowed in part.

The impugned judgment and order dated 02.01.2011 passed
by the High Court Division in Writ Petition No0.3395 of 2008, so far
as it relates to the notice dated 13.04.2008 under Section 37(2) of the
VAT Act, 1991 is hereby set aside.

The notice dated 13.04.2008 issued under Section 55(1) of the
VAT Act, 1991 is declared to have been issued without lawful
authority. However, the concerned VAT authority is at liberty to
issue a fresh notice under Section 55(1) of the VAT Act, 1991 in

accordance with law.

CJ.

The 06" day of February, 2024
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