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JUDGMENT

Surendra Kumar Sinha, CJ: Delay in filing of this

petition is condoned. The Ministry of Law and Justice
seeks leave from this court from a judgment of the
High Court Division in Writ Petition No.7428 of 2007.
The writ petition was filed by one Md. Abul Kalam
4th

Azad and three others challenging the memo dated 2

July, 2007 issued by the Ministry of Law, Justice and



Parliamentary Affairs canceling their appointments
dated 14™ January, 2007.

Facts relevant for the disposal of this petition
are that the then Ministry of Establishment Division
now Public Administration by 1its letter under memo
dated 30" August, 2005, gave clearance to the
Ministry of Law, Justice and Parliamentary Affairs to
fill up vacant ©posts of process servers under
Kishoregoni judgeship. Pursuant thereto, the
concerned Ministry 1issued a letter under memo dated
7R September, 2005, in favour of District and
Sessions Judge, Kishoregonj to fill up the wvacant
posts of process servers. In due course the District
and Sessions Judge issued a circular in an issue of a
national daily news paper inviting applications from
the aspiring candidates to fill up four wvacant posts.
The writ petitioners thereupon applied to the posts,
appeared in the examinations and ultimately they were
selected and in due course after receipt of

appointment letters, they joined in their respective



posts on 15" January, 2007. They were deputed to
different courts by the District Judge as process
servers of Kuliar Char, Bagitpur, Kishoregong and
they have Dbeen drawing their salary as well. After
seven months of their Jjoining, they received the
impugned memo by which the District Judge directed
them to refund the salaries by referring a letter of
the Ministry of Law, annexure “H’, which read as
under:

“Bofe fRaw ¥k @ifeie Ataw Wit fAmfe 2@ i R @,
IR TAAETCER 5d/0¢/So5d Y8 ©Ifitdd (ao1)-88/bbr-r0 w2 IR
TR Friee (e SmiEced ¢ (4F) B e m @ [ames [ew
o1 TBH/GOILATTE QD AT (S I (2 | @ G0 TG W3 @
ISESIECCH
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WFRET > (9Fh) 9R TR 8 (5F) T @ 6 7 sm [ore
38/05/0q B Ity WIS fisie@ foeercy Te 4w Ted [REw F7w
oo 70 5{F MR @ 2w SRR SRiie () T 4w
fanegpe i 1 et @EaE zre od o T AP, G CFE

BEIGR 5(4F) T oG TFFAR (AT SIS A0 T T 24T 1”7



The High Court Division held that the writ
petitioners were appointed after following the
formalities with prior clearance of the Ministries of
Public Administration; and of Law and Justice; that the
clearance letter of the Ministry of Public
Administration was a product of an administrative
order which did not say not to initiate appointment
process by the respective department without prior
approval of <clearance of the said Ministry; that
though the appointment process ought to have
completed by 30" August, 2006, the process was
initiated on 25" November, 2006 and that the Ministry
of Public Administration’s memo dated 11" May, 1991
was an administrative order which could not negate
the right of the writ petitioners.

Learned Deputy Attorney General has assailed the
judgment of the High Court Division mainly on the
ground that the appointments after expiry of the

period was without Jjurisdiction and therefore, the

District and Sessions Judge committed illegality in



filling wup the wvacancies without taking fresh
clearance from the Ministry of Law and Justice again.
Admittedly, the writ petitioners were appointed
against sanctioned posts and under such circumstances
why such clearance certificate for appointment of any
staff in the Jjudgeship would be necessary 1s not
clear to us. There is no existing law prohibiting to
make appointment against sanctioned post. On our
query, the learned Deputy Attorney General fails to
give any explanation in this regard. The direction
given by the Ministry of Law and Justice 1is that
since the appointments were made after the expiry of
the period fixed by 1it, the appointments were
unauthorised. Before the High Court Division on
behalf of the Ministry of Law and Justice the learned
Deputy Attorney General had produced a Circular of
the Ministry of then Establishment Division dated 22"
January, 1998 in support of its claim, which 1is

reproduced below:
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TEEE Reana 71 S Prare o7 2R | eMee @ g9 SRy e [y
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It was pointed out in the circular that despite
that there was strict direction to obtain prior
approval of the Ministry of Public Administration for
filling up vacant posts by the Ministries/Divisions
and their subordinate departments, they did not
follow the said direction, which 1s an offence. We
fail to understand how this memo is applicable to the
subordinate judiciary, inasmuch as, the said circular

relates to appointment of staff against sanctioned



posts in different Ministries/Divisions and their

subordinate offices. The lower judiciary 1s neither a

subordinate department of the Ministry of Law and

Justice nor the Ministry of Public Administration. It

is under the Supreme Court of Bangladesh. The Article

109 of the Constitution clearly provides that “the

High Court Division shall have superintendence and

control over all courts and tribunals subordinate to

it”. (emphasis supplied) . Besides, article 111

provides that ‘The law declared by the Appellate

Division shall be binding on the High Court Division

and the law declared by the High Court Division of

the Supreme Court shall be binding on all courts

subordinate to 1it.’ Here also 1in clear terms the

question of subordination of the District Courts has

been mentioned. These two provisions are clear and

there 1s no gainsaying that all District Courts are

subordinate to the High Court Division. It 1is not

subordinate to the Ministry of Law and Justice

Department.



In Mazdar Hossain, 52 DLR(AD)82, this Court held

that the judicial service has a permanent entity as

‘a separate service altogether’ and it must always

remain so in order that Chapter II and VI 1s not

rendered nugatory. ‘Functionally and structurally

judicial service stands on a different level from the

civil administrative executive services of the

Republic. While the function of the civil

administrative executive services 1s to assist the

political executive 1in formulation of policy and in

execution of the policy decisions of the Government

of the day, the function of the judicial service 1is

neither of them. It 1is an independent arm of the

Republic which sits on Jjudgment over parliamentary,

executive and quasi - judicial actions, decisions and

orders. To equal and to put on the same place the

judicial service with civil administrative executive

services 1s to treat two unequals as equals,’ this

court observed. The independence of Jjudiciary, as

affirmed and declared by Articles 94(4) and 116A 1is



one of the Dbasic pillars of the constitution and

cannot be demolished, whittled ground or curtail or

demolished of any manner whatsoever, except under the

existing provisions of the constitution. It is to be

borne in mind that the subordinate staffs of the

lower judiciary cannot be dissected with the judicial

service. The Jjudicial officers cannot administer

justice without the supporting staffs.

In the impugned order, annexure “H” to the writ

petition, it was pointed out that the appointment was

made without Jjurisdiction assuming that the District

Courts are under its control and supervision, as 1if

it is a department under it. This is based on a wrong

premise and on misconception of law. Under no stretch

of 1imagination, the Ministry of Law and Justice can

legally give such direction to the District and

Sessions Judge.

In course of hearing, learned Deputy Attorney

General has drawn our attention to two circulars of

the then Ministry of Establishment Division, one
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under memo dated 15" March, 1992 and the other dated

17" January, 2000. The circular dated 15™ March, 1992

is as under:

The

e A ¢ @ q@e Wi '3 @Al A0SR @,
T/l @ 3ZF QTG WA TR KT e A (AP 8 AAigies
LI 27 @I9) A HFCR CE AGAT NI 2300 7 2@ A= @
et wifs 1 227feet 1R wfer dw sk e J28e 223 @, 949
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ALFIAT TFAHARE RCAG AN &) SGCIIY F| ABCO(R |
© | RSIR NIRRT TR SRIqeve/=ie@ a=d et
AR RGO ST 2RI *[@5o 2 T4 230 orxl [fy T3 2307
4w @3FH WY o el ofie ;e @od ARy 71 IR oy
AT AL/ (o Aol TS oot LAY S TZCOCR |
circular dated 17" January, 2000 is as under:
‘P SAREIeE FR T8 FNbMl SGiedd IR SIS FUOR)
S AR 97 T WTem e [Wiie A wEdeE, wiines,
AMET G OMEITE WA MR 8 HIE FRGHIPTS, Syl FeH TS 7K
YRS ACHAOPS 27 TP NCAC T AT (e HALZI AN TFAECE
2T @ g Aafe Fpfere @i | wra fRaide Ametaea (w@ AW

IR RC ACAS JRTEr 7 I 8-
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CF Sob8 M O THAYS (FLQ NGRF© AW 0% AN AGHCT o=t
P FA AR |
© | 00Y AER M *IF Tawael JEFad @I ARNF 8 MNE Hrw
FRGAE  (SAME I A0 AT THIARE QG 2@ RO I
e SRS Anit TSI Fraiten @fFcte g zre feaide oM s
ALZAT TFACTCERS RO JRAT ARG RS 1 |
() TR i Ryees dam s «m |
(}) FEFR NGHF ¢ 1A e T2 # s om |
Q@ RIGIREEIRS [Edic i
(9) ST A R TR oA |
8 | MMM SR (F@ TSR ] WP FFH Wiewe o R g
ANCATE FIE A |

In the first circular it was mentioned that to

reserve the wvacant posts for absorbing the surplus
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employees due to administrative rearrangement and

future probable administrative rearrangements usually

sanction from Ministry of Establishment is required

to fill-up the posts under government revenue through

direct appointment of every Ministry, Department,

Section and all sections under those offices and all

autonomous, semi-autonomous organizations. But no

such sanction is necessary for the following posts:

a) All posts under cadre service

b) All post of defence except civil employees

c) All post of nationalized Enterprise under

Autonomous institutions

d) All posts of BDR, Ansar And police Force

except Assistant outside from the force and

clerk.

e) All Government running Financial Institutions,

for example: Bank, Insurance, Investment

Corporation and House Building Finance

Corporation etc.
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This letter also does not apply to the lower

judiciary, 1nasmuch as, the lower judiciary 1s not

under the control and superintendance of the Ministry

of Law and Justice Department. In the latter

circular, it was mentioned that there was provision

for prior permission of the Ministry of Establishment

for appointing employees against vacant posts. It,

however, observed that the Ministries’ prior approval

would not Dbe necessary 1in case of filling up the

vacancies 1n respect of the post of cadre service.

All posts of Ministries of Defence other than civil

employees of BDR, Ansar and Police Department other

than clerical posts and some other organizations.

A close reading of the latter circular clearly

shows that it was written with a view to minimizing

the manpower of the government employees working 1in

different Ministries and departments, cost reduction

and also with a view to keeping 20% wvacant posts

reserved for future administration reorganizations.

So apparently this circular is also not applicable,
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inasmuch as, apart from the fact as mentioned above,

there 1s no scope for reorganization of the Ilower

judiciary 1in future. The functions of the lower

judiciary are altogether different from civil

administrative service. Naturally, this circular has

no manner of application for filling up the wvacancies

in the lower judiciary against sanctioned posts.

Apart from the above, for proper administrative

and control of the lower judiciary, the Judges of the

High Court Division and Chief Justice usually inspect

the lower courts every vyear. In course of their

inspections 1t 1s found that in all district courts

the smooth functioning and transacting its business

are being hampered due to shortage of staff against

sanctioned posts due to retirement and appointment

process could not be initiated due to these

circulars. With the increase of the population day by

day, the pace of filing litigations is also

increasing threefold. It is reported by the Judges

that whenever they write 1letters for clearance for
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appointment of staff against sanctioned posts, the

reply of the Ministry comes at a Dbelated stage-

sometimes 1t takes one year or more. Naturally this

hampers the administration of justice, inasmuch as,

unless the supporting staffs help the Judges, it will

be difficult for them to administer justice.

There are shortage of Judges in every courts and

even under the present strength, the subordinate

staffs cannot manage the sections due to shortage

with the result that even after working extra times,

they cannot coup with the situation. The net result

is that the docket 1i1s 1increasing every day. The

litigants’ sufferings are mounting 1in obtaining

copies and taking steps in pending litigations. Cases

cannot be made ready due non-service of summons.

There 1is urgent need to increase at least twice the

present number of manpower working in the lower

judiciary. The Bench Assistants who are called

‘Paskers’ are so overworked that they unofficially

engaged ‘Umeders’ to write order sheets by making
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payments from their own pocket. As soon as this fact

has been published in the media, the Chief Justice

issued circular directing the District and Sessions

Judges not to allow any outsider to work with the

Bench Assistants. Now that ‘Umeders’ are not working

and as a result, the Bench Assistants are working in

the courts of the District and Sessions Judges, the

Chief Judicial Magistrates, Chief Metropolitan

Magistrates, more than 12 hours a day. These

supporting staff are not getting any over time and it

is not humanly possible for them to manage more than

hundred cases a day and to write orders in the order

sheet.

So the number of Bench Assistants particularly

working 1in busy districts 1like Dhaka, Chittagong,

Khulna, Sylhet, Bogra, Comilla, Mymensingh, Jessore,

Barisal, Comilla, Noakhali, Rajshahi, Dinajpur should

be increased to two so that the administration of

justice can function smoothly. Accordingly, it 1is

imperative to take immediate steps by the Ministries
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of Public Administration, and Law and Justice to
increase at least one the more Bench Assistant to the
District and Sessions Judges, Chief Metropolitan
Magistrates, Metropolitan Sessions Judges, Nari-O-
Shishu Nirjatan Daman Tribunals, Chief Judicial
Magistrates in all old District Courts. It is hoped
that the said Ministries shall take immediate step 1in
this regard.

The Ministry of Public Administration’s circulars
under memo dated 15" March, 1992, 11 May, 1991 and
17" January, 2000 are not applicable to the District
Courts. Henceforth, the District Courts will be at
liberty to take immediate step to fill up the wvacant
sanctioned posts for smooth functioning of the courts
without taking prior approval or clearance from
Ministry of law and Justice as well as the Ministry
of Public Administration. The said circulars are not
applicable to the 1lower Jjudiciary. The Ministry of
Public Administration 1s directed to withdraw the

aforesaid circulars 1mmediately and intimate this
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court. Let a copy of the judgment be communicated to

the Ministries of Public Administration, and Law and

Justice.

This petition 1is disposed of with the above

directions and observations.

C.J.

The 14" December, 2015
Md. Mahbub Hossain.

Approved for reporting.



