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Bhishmadev Chakrabortty, J:  

This appeal at the instance of the defendants is directed against 

the judgment and decree of the Joint District Judge, Court 1, Dhaka 

passed on 14.09.2015 in Title Suit 129 of 2009 decreeing the suit for 

specific performance of contract.  

 

In the plaint the plaintiff asserted the facts that defendants 1 and 

2 had purchased .54 acres of land as described in the schedule to the 

plaint and became its owner and possessor. During their possession 

and enjoyment they offered the plaintiff to purchase the suit land. The 

plaintiff accepted the proposal at a consideration of Taka 21,27,000/-. 

He paid Taka 16,00,000/- to defendants 1 and 2 as earnest money and 

they executed and registered a deed of agreement (bainapatra) on 
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30.12.2007. The defendants handed over possession of the suit land to 

the plaintiff. In the bainapatra there was a condition that the plaintiff 

would pay the balance amount of consideration of Taka 5,27,000/- to 

the defendants within 4 months and the latter would execute and 

register the kabala. The plaintiff requested the defendants within the 

prescribed time to receive the balance amount of consider and execute 

and register the kabala but the defendants did not do the same. The 

plaintiff then through his learned Advocate sent a legal notice to the 

defendants on 09.02.2009. The defendants received the said notice but 

did not execute and register the kabala. The plaintiff then deposited 

the balance amount of consideration money through a chalan of 

Bangladesh Bank and instituted this suit for specific performance of 

contract.  

 

Defendants 1 and 2 contested the suit by filing written 

statement admitting the execution and registration of bainapatra and 

receiving Taka 16,00,000/- as earnest money. But they further stated 

that on urgent need of money to send the son of defendant 1 to abroad 

they agreed to sell the suit land at a consideration of Taka 21,27,000/-. 

They received Taka 16,00,000/- as earnest money and executed and 

registered a bainapatra on 30.12.2007 where a condition was 

stipulated that the plaintiff would pay the balance amount of 

consideration to the defendants within 4 months and the latter would 

execute and register the kabala. But the plaintiff did neither pay the 

balance amount nor offered it to the defendants. Consequently, 
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defendant 1 failed to send his son abroad and suffered a huge loss. 

The plaintiff disregarded the terms of agreement by not paying the 

balance amount of consideration but he sent a legal notice on 

9.02.2009 to them on false statement. The defendants gave reply to 

the aforesaid notice on 19.02.2009. Since the plaintiff did not comply 

with the terms of agreement, the contract was automatically cancelled 

after expiry of 4 months of its execution and registration. The price of 

the land in the meantime increased and to take its advantage the 

plaintiff instituted the suit with ill motive and as such the suit would 

be dismissed.  

 

On pleadings the trial Court framed the following issues- (i) 

whether the suit is maintainable in the present form and manner; (ii) 

whether there was any agreement for sell of the suit land; (iii) whether 

the plaintiff is entitled to get a decree of specific performance of 

contract.  In the trial, the plaintiff examined 3 witnesses and produced 

their documents exhibits 1-8(Ka). On the other hand the defendants 

examined 2 witnesses and produced their documents exhibits Ka-

Gha(1). However, the Joint District Judge decreed the suit deciding 

the material issues in favour of the plaintiff, giving rise to this appeal 

by the defendants.     

 

 Mr. Sarder Abul Hossain, learned Advocate for the appellants 

taking us through the materials on record submits that the agreement 

for sale which is the subject matter of this suit is in fact a concluded 
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contract. It has been stipulated in the agreement what has to be done 

by the parties to perform the contract and if the parties fail to perform 

their respective part as per the agreement what would be its 

consequence. He then submits that in the agreement 4 months time 

from the date of execution of the bainapatra was prescribed for 

performance of the next part of the contract. The plaintiff did not offer 

the balance amount of consideration to the defendants within the 

specified time to execute and register the kabala. The plaintiff’s 

witnesses failed to prove that he offered the balance amount of 

consideration within the time prescribed in the bainapatra. He refers 

to the legal notices sent by the defendants to the plaintiff exhibits- 

Kha and Ga and submits that by those they informed the plaintiff that 

the agreement has already been ceased on expiry of 4 months time 

stipulated in the agreement. But even after receipt of those the 

plaintiff did not take any step to perform the contract. In this case the 

readiness and willingness of the plaintiff to perform his part to 

execute and register of the kabala is necessary. But he failed to prove 

it by evidence both oral and documentary. The framing of issues in 

the suit was faulty. No relevant or material issues were framed for 

effective disposal of the suit. The trial Court could have framed an 

issue that in whose negligence the contract could not be performed. 

He then refers to the judgment and submits that the trial Court mainly 

dismissed the suit on the ground that the defendants filed to prove that 

they took the money on urgent basis to send defendants 1’s son to the 
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abroad which is not the material issue in disposing the suit. Mr. 

Hossain finally submits that since the plaintiff failed to prove that he 

offered the balance amount of consideration to the defendants to 

execute and register the kabala, the trial Court ought to have 

dismissed the suit. The judgment under appeal, therefore, would be set 

aside and the appeal be allowed. 

  

Mr. Abdul Alim Miah Jewel, learned Advocate for respondent 

1 on the other hand opposes the appeal and supports the judgment 

passed by the trial Court. He submits that time is not the essence of 

contract in such a suit where the suit has been filed in compliance 

with the provisions of section 21A of the Specific Relief Act, 1877 

(SR Act) as amended in 2004. He then refers to the amended 

provision of the Registration Act 25 of 2004; the amended Specific 

Relief Act 27 of 2004; the amended Transfer of Property Act 26 of 04 

and amended Limitation Act 28 of 04 and submits that all the above 

laws have been amend at the same time. The combined effect of those 

amended provisions confinds the requirements of filing a suit for 

specific performance of contract in time and in form. He refers to the 

provisions of sections 12, 21A and 22(III) of the SR Act and submits 

that the intension of the legislation by amending the law and inserting 

section 21A of the SR Act is that a Court may enforce the defendants 

to perform his part of contract, if the suit is filed in compliance with 

the provisions of section 21A of the SR Act. This section starts form 

‘notwithstanding anything’ which is a non obstante clause and 



 6

contends the expression that this law shall prevail over any other law 

exists at the time. He then submits that the plaintiff paid earnest 

money of Taka 16,00,000/- to the defendants out of total consideration 

Taka 21,27000/- and they executed and registered the  bainapatra. 

The plaintiff offered them the balance amount of consideration but 

they did not perform their part on taking the balance amount. The 

plaintiff then sent legal notice to them on 09.02.2009 exhibit-7 but 

even on receipt of the aforesaid notice they did not come forward to 

perform their part. Thereafter, the plaintiff instituted this suit 

depositing the balance amount within the time prescribed under 

Article 113 of the Limitation Act. Although, there was a time fixed in 

the bainapatra to perform the contract but it cannot prevail over the 

law prescribed in the SR Act and Limitation Act. A suit for specific 

performance of contract cannot be refused only on the ground that the 

time fixed in the bainapatra to perform the part of the vendee has 

been expired. He further submits that apart form the above fact, the 

possession of the land has been delivered to the plaintiff. The plaintiff 

proved it in oral evidence and documents submitted which he received 

from the defendants. He refers to the case of Md. Alauddin Bepary vs. 

Somala Khatoon and others, 29 BLD 452 and relied on the ratio laid 

therein. He then refers to the case Cemex Cement (Bangladesh) Ltd. 

and others vs. Human Rights Peace for Bangladesh12 ADC 455 and 

New Ideal Engineering Works Ltd vs. Bangladesh Shilpa Bank and 

others 42 DLR (AD) 221 and the principles therein on point of 
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interpretation of non obstante clause. Mr. Miah finally submits that 

although the trial Court did not frame issues properly but the ultimate 

decision passed is found correct and based on materials on record. The 

appeal, therefore, would be dismissed.  

 

We have considered the submissions of both the sides, gone 

through materials on record, the interpretation of statute and ratio of 

the cases cited by the respondent.  

 

The parties to the suit admits that defendants 1 and 2 entered 

into the contract with the plaintiff to sell the land measuring .54 acre 

described in the schedule to the plaint. They admit the execution and 

registration of the bainapatra exhibit-8 dated 30.12.2007. The parties 

also admits that consideration of the suit land was Taka 21,27,000/- 

and the defendants received earnest money of Taka 16,00,000/- from 

the plaintiff on the date of execution and registration of the 

bainapatra. The plaintiff alleged that he offered the balance amount 

of consideration to the defendants as per the terms of the bainapatra 

but the defendants did not receive it and execute and register the 

kabala. But the defendants claimed that the plaintiff did not pay or 

offered the balance amount of consideration to them in time and 

consequently they failed to execute and register the kabala. After 

expiry of prescribed 4 months time the contract has been ceased.  

 

The bainapatra exhibit-8 shows that the parties agreed to 

perform the remaining part of contract for sale within 4 months of the 
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registration of the bainapatra. The term of the bainapatra, giving rise 

to the suit is reproduced below-  

“AcÉ qC­a BN¡¢j Q¡l j¡p ®ju¡­cl j­dÉ ®cn h¡wm¡ ¢hLÒf f¢lhqe 

¢m¢j­V­Xl ®Qu¡ljÉ¡e p¡­q­hl ¢eLV qC­a h¡ue¡h¡­c j§­mÉl Ah¢nø f¡yQmr 

p¡a¡n q¡S¡l V¡L¡ h¤¢Tu¡ ¢eu¡ ®cnh¡wm¡ ¢hLÒf f¢lhq­el ¢eLV hl¡h­l Abh¡ 

Eq¡l ®Qu¡ljÉ¡e p¡­q­hl j­e¡¢ea ®k­L¡e hÉ¢š²l hl¡h­l HL h¡ HL¡¢dL p¡g 

Lhm¡ c¢mm pÇf¡ce ®l¢SøÊ L¢lu¡ ¢c­h¡ h¡ ¢c­a h¡dÉ qCm¡jz''----- ""Bl k¢c 

Aœ c¢mm NË¢qa¡ ­cn h¡wm¡ ¢hLÒf f¢lhqe ¢m¢j­V­Xl ®Qu¡ljÉ¡e p¡­qh Eš² 

®ju¡­cl j­dÉ h¡ue¡h¡­c j§­mÉl h¢œ²l V¡L¡ h¤T¡Cu¡ ¢c­a Af¡l¡N qe a¡q¡ qC­m 

Aœ h¡ue¡e¡j¡ c¢mm h¡¢am h¢mu¡ NZÉ qC­hz''  

The deed of kabala in respect of the suit land could not be 

executed and registered. The plaintiff alleged that he offered the 

balance amount to the defendants in time and requested them to 

execute and register the kabala but the defendant did not do so. On the 

contrary the defendants alleged reverse to the above. Let us examine 

whether the plaintiff has been able to prove that he offered the balance 

amount of consideration to the defendants within the prescribed time. 

The plaintiff stated in paragraph 10 of the plaint- “h¡c£fr h¡ue¡ c¢mm 

pÇf¡c­el fl qC­a j§­mÉl Ah¢nø V¡L¡ pwNËq L¢lu¡ h¡ue¡l ®ju¡­cl j­dÉ Ah¢nø V¡L¡ 

h¤¢Tu¡ f¡Cu¡ J ¢eu¡ ag¢pm h¢ZÑa pÇf¢š h¡c£l hl¡h­l ­l¢S¢ØVÊ L¢lu¡ ®cJu¡l SeÉ 

¢hh¡c£­L Ae¤­l¡d L­le''z The defendants specifically denied the aforesaid 

statements made in the plaint in paragraph 8 of the written statement. 

The defendants stated therein- “Bl¢Sl cn eðl cg¡u h¢ZÑa ®k h¡ue¡fœ 

pÇf¡¢ca qJu¡l f­l h¡c£ j§­mÉl Ah¢nø V¡L¡ pwNËq L¢lu¡ h¡ue¡l ®ju¡­cl j­dÉ Ah¢nø 
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V¡L¡ h¤¢Tu¡ f¡Cu¡ ¢eu¡ ag¢pm h¢ZÑa pÇf¢š h¡c£l hl¡h­l ­l¢S¢ØVÊ L¢lu¡ ®cJu¡l SeÉ 

¢hh¡c£­L Ae¤­l¡d L­lez Eš²l¦f E¢š²¢V pÇf§ZÑ ¢jbÉ¡, h¡­e¡u¡V, jeNs¡ qJu¡u Aœ 

¢hh¡c£N­el Aü£L«a h­V''z In evidence PW 1 Md. Saidur Rahman did not 

state anything that the plaintiff offered the balance amount of 

consideration to the defendants within the time prescribed or any 

specific date he offered to. He stated, “h¡c£ ¢hh¡c£­L hýh¡l a¡¢Nc ®cJu¡ 

ü­šÅJ S¢j ­l¢S¢ØVÊ L¢lu¡ ®cu e¡C''z PW 2 Md. Humayun Kabir in evidence 

stated nothing about offer of balance amount of consideration to the 

defendants. Although in cross examination he stated, “®ju¡c ¢R­m¡ 4 j¡pz 

4 j¡­pl j­dÉ ®l¢S¢øÊ L¢lu¡ ®eu e¡C c¢mm q­h ¢Li¡­h? Ah¢nø V¡L¡ ¢hh¡c£­L h¡c£ 

p¡¢du¡­Rz a¡¢lM j­e e¡C''z PW 3 Md. Rafiqul Haque Chowchury in 

evidence stated, “hýh¡l I h¡c£ V¡L¡ p¡¢d­R ¢L¿º ¢hh¡c£fr V¡L¡ ®eu e¡Cz ­l¢S¢øÊ 

L¢lu¡ ®cu e¡C''z In cross examination he stated, “V¡L¡ p¡d¡l pju B¢j ¢Rm¡jz 

a¡¢lM Bj¡l S¡e¡ e¡C''z DW 1 Abdul Aziz stated in evidence“Q¡l j¡­pl j­dÉ 

f¢l­n¡d L¢lu¡ S¢j ®l¢SøÊ L¢lu¡ ®eu e¡Cz B¢j A­eLh¡l a¡­cl­L V¡L¡ ¢cu¡ S¢j 

®l¢S¢øÊ L¢lu¡ ¢e­a h¢m''z DW2 stated in evidence “HC Q¡lj¡­pl j­dÉ h¡c£l¡ 

V¡L¡ ®cu e¡C ®l¢S¢øÊ L­l e¡Cz B¢j hýh¡l a¡­cl h¡s£­a ¢N­u¢R, ®ceclh¡l L­l¢R''z 

On scanning the evidence of witnesses as quoted above, we find that 

none of the plaintiff’s witnesses stated any date of offer of the balance 

amount to the defendants. Even they did not state that they offered the 

amount within the time prescribed in the agreement. The plaintiff thus 

failed to prove that he offered the balance amount of consideration 

money to the defendants within the stipulated time in the bainapatra. 
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But the defendants proved that they requested the plaintiff to get the 

kabala executed and registered on payment of balance amount.  

 

Now the question comes, where the suit has been filed within 

the prescribed period of limitation under Article 113 of the Limitation 

Act and in compliance with the provisions of section 21A of the SR 

Act, is the plaintiff entitled to get a decree as prayed for. Where 

specific time is stipulated in an agreement for sale, there time limit is 

made the essence of contract. When time is made the essence of 

contract under which parties thereto agree mutually to undertake 

certain obligations, it would be necessary to find in whose failure to 

carry out his obligations within the time mentioned in the contract the 

same could not be performed. It is necessary to find whose 

unwillingness to perform his part of the obligation under the contract 

eventually led to the non performance of the contract. In a suit for 

specific performance of contract which makes time the essence of the 

contract, the plaintiff must succeed if his readiness and willingless to 

perform the obligations undertaken by him are proved. [reliance 

placed on Ram Chandra Das and others vs. Khalilur Rahman and 

another, 37 DLR(AD) 21]. Here, the plaintiff had to perform his part 

first. He had to offer the balance amount of consideration within the 

prescribed time in the bainapatra to execute and register the kabala. 

But we have already observed that the plaintiff in evidence failed to 

prove it.  
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The interpretation of law with regard to non obstante clause 

particularly in section 21A of the SR Act and the cases referred to by 

learned Advocate for the appellant is found correct. We do agree with 

Mr. Miah about the interpretation of law of non obstante clause and 

find no dispute about it. But when a provision contains the expression 

‘‘notwithstanding anything contained in any other law’’ it cannot 

mean that the provision containing the non obstante clause shall 

prevail over other provisions of the Act in the case of conflict; it will 

simply mean that the provision containing the non obstante clause 

shall prevail when it comes in conflict with any provision of any ther 

law. Section 21A of SR Act provides prerequisite for filing a suit for 

specific performance of the contract. The prerequisites of filing a suit 

with above relief is that the agreement must be registered and balance 

amount of consideration money is to be deposited at the time of filing 

the suit. If a suit is filed in compliance with the aforesaid provisions of 

law, the suit would be found in form and maintainable. A suit for 

specific performance of contract cannot be filed without complying 

with the aforesaid provisions of law. If a suit is filed and registered 

without complying as above, the plaint shall be rejected outright. But 

it does not mean that if a suit is filed in compliance with the aforesaid 

provisions of law, the plaintiff is entitled to get a decree in it, even he 

fails to prove his case. The provisions of section 54A of the Transfer 

of Property Act as amended in 2004 provides that whether possession 

of the land under agreement for sale is handed over to the vendee is 
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immaterial in dealing with a case for specific performance of contract. 

The ratio laid in the case reported in 29 BLD 452 as referred to by 

Mr. Miah shall not apply here because the fact of that case and 

principle laid therein is quite distinguishable.  

 

It is further found that just before expiry of period of limitation 

of one year for filing the suit prescribed under Article 113 of the 

Limitation Act the plaintiff sent a notice upon the defendants on 

09.02.2009. It also proves that, if the plaintiff was willing to perform 

his part of contract he could have served the above notice earlier. On 

the other hand it is found that defendants sent notices upon the 

plaintiff on 27.05.2008 and 13.07.2008 exhibits ‘Kha’ and ‘Ga’ which 

were much earlier than that of the plaintiff. Despite that the plaintiff 

did not take any step but sent a notice to the defendants just before 

filing of the suit to save limitation. A relief sought in a suit for 

specific performance of contract is an equitable relief. It is well settled 

principle that he who seeks equity must do equity. On going through 

the evidence and materials on record, it is found that the plaintiff did 

not perform his part of contract and come to the Court with clean 

hands and as such he is not entitled to get a relief in the suit. The 

defendants by evidence of witnesses further proved that on urgent 

necessity of money to send plaintiff 1’s son abroad they entered into 

the agreement with the plaintiff to sell the suit land but defendant 1 

failed to send his son abroad for non-cooperation of the plaintiff in 

paying the balance amount of consideration within the fixed time. The 
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findings of the trial Court in this regard is perverse because the oral 

evidence of 2 DWs and cross-examination on PW1 by the defendants 

is enough to hold the aforesaid fact as claimed by the defendants.  

 

In view of the aforesaid premises, we find that the trial Court 

erred in law in decreeing the suit. Accordingly, the appeal having 

merit is allowed. No order as to costs. The Judgment and decree 

passed by the trial Court is hereby set aside and the suit is dismissed.   

 

But it is found in the agreement that nothing has been stated 

therein as to forfeiture of earnest money if the plaintiff fails to 

perform his part of contract and the bainapatra is cancelled. 

Therefore, we find that the defendants would refund the earnest 

money to the plaintiff and since in the meantime 15 years have passed 

the defendants have to pay an additional amount of Taka 8,00,000/- 

with the earnest money. Therefore, the defendants would pay a total 

amount of Taka (16,00,000 + 8,00,000) = 24,00,000/- to the plaintiff 

through a pay order within 6 (six) months failing which this judgment 

shall stand recalled. If the plaintiff refuses to accept the pay order, the 

defendants would submit it to the concerned trial Court.      

 

Communicate this judgment and send down the lower Court 

records.  

 

 

A.K.M. Zahirul Huq, J: 

                      I agree. 
 

 

 

Rajib 


