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 At the instance of the present plaintiff-respondent-petitioner, Md. 

Shah Alam, this Rule has been issued calling upon the opposite party 

Nos. 1-2 to show cause as to why the judgment and decree dated 

27.05.2015 passed by the learned Joint District Judge, 1st Court,  

Kurigrame in Other Class Appeal No. 60 of 2010 allowing the appeal 

and reversing those dated 29.04.2010 passed by the learned Assistant 

Judge, Rowmari, Kurigrame decreeing the Other Class Suit No. 38 of 

2008 should not be set aside.  

 The relevant facts for disposal of this Rule, inter-alia, are that the 

present petitioner as the plaintiff filed the Other Class Suit No. 38 of 
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2008 in the court of learned Assistant Judge, Rowmari, Kurigrame for 

declaration that the sale deed No. 4307 dated 30.09.2004 was collusive, 

fraudulent and not binding upon the plaintiff. The plaint contains that the 

suit land originally belonged to the father of the plaintiff and the 

defendant namely Naburuddin who died leaving behind 6(six) sons, 

3(three) daughters and Saijan Bewa as widow. The said Saijan Bewa 

was entitled to and in possession of 73 decimals of land and after her 

death the children were possessing as co-owners. The defendant Nos. 1 

and 2 created a forged deed dated 30.09.2004 showing the said Saijan 

Bewa as vendor but Saijan Bewa never created such document and never 

received any money from them. The plaintiff came to know about the 

sale deed on 12.03.2008 and filed the present suit. 

 The suit was contested by the present opposite party Nos. 1 and 2 

as the defendant Nos. 1 and 2 by filing a written statement by denying all 

the statements made in the plaint. It is further contended that Saijan  

Bewa as the mother of the present opposite party Nos. 1 and 2 needed 

cash money for certain purposes, therefore, she transferred the suit land 

in favour of the present opposite party Nos. 1 and 2 by a deed dated 

30.09.2004 after receiving the consideration money. She executed and 

registered the said deed in order to sale entire her 73 decimals of land 

described in the plaint of the suit. However, there were some mistakes 

regarding the name of Edris Ali (present opposite party No. 2) and 
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Naburuddin (father of the petitioner and opposite parties) which were 

corrected and replaced after following the required formalities under the 

law. 

 After hearing the parties and considering the evidence submitted 

by the parties the learned trial court decreed the suit by passing the 

judgment and decree dated 29.04.2010. Being aggrieved the present 

opposite parties as the appellants preferred the Other Class Appeal No. 

60 of 2010 in the court of the learned District Judge, Kurigrame which 

was heard by the learned Joint District Judge, Court No. 1,  Kuigrame  

on transfer who by his judgment and decree dated 27.05.2015 allowed 

the appeal by reversing the judgment and decree passed by the learned 

trial court. This revisional application has been filed challenging the 

legality of the said impugned judgment passed by the learned appellate 

court below and the Rule was issued thereupon. 

 Mr. Md. Shah Alam Sarker, the learned Advocate appearing for 

the petitioner submits that the learned trial court after considering 

properly the documents adduced and produced by the parties decreed the 

suit but the learned appellate court below without controverting the 

findings of the trial court reversed and set aside the judgment of the trial 

court regarding title and possession of the present  petitioner, therefore, 

came to a wrong decision, as such, this court should interfere upon the 

judgment of the appellate court below. 
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 The learned Advocate also submits that their mother never 

excluded a sale deed for the land measuring 73 decimals at Tk. 500/- 

(Tk. Five) in the year of 2004 but the deed was shown to have executed 

by her on the basis of false personation in order to grab the property, as 

such, no hand writing expert was called in and  DW1 Edris Ali deposed 

that defendant paid Tk. 115000/-(one lac fifteen thousand) to their 

mother as the consideration, as such, the learned trial court lawfully 

decreed the suit but the learned appellate court committed an error of 

law despite the above submissions therefore the Rule should be made 

absolute  

 The Rule has been opposed by the present opposite party Nos. 1 

and 2. 

  Mr. Kawser Ahmed Halim, the learned Advocate appearing for 

the opposite parties submits that the learned trial court failed to consider 

that the defendant No. 1 and 2(opposite party Nos. 1 and 2) successfully 

proved execution of the disputed deed and after non-consideration the 

decree was passed properly; learned appellate court after consideration 

of the materials of the records correctly allowed the appeal and stated 

that execution and registration of the disputed deed was correct and 

consideration was passed properly, as such, the plaintiffs suit was not 

maintainable thus dismissed, as such, the Rule would be discharged for 

the ends of justice. 
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The learned Advocate also submits that Saijan Bewa died leaving 

behind 6 (six) sons and 3(three) daughters but only the present petitioner 

Md. Shah Alam and another brother Shakhawat Hossain filed the suit 

challenging the deed dated 30.09.2004 and also eventually Shakhawat 

Hossain withdraw himself from the suit, as such, the present petitioner 

alone filed this revisional application with a malafide intention but the 

learned trial court after misreading and non considering the evidence 

decreed the suit and the learned appellate court below considering the 

evidence by way of documentary and oral deposition of PWs and DWs 

allowed the appeal preferred by the present opposite parties lawfully, as 

such, this court should not interfere into the judgment of the appellate 

court below.  

 Considering the above submissions made by the learned 

Advocates appearing for the respective parties and also considering the 

revisional application filed under Section 115 (1) of the Code of Civil 

Procedure along with the annexures therein, in particular the impugned 

judgment and decree passed by the appellate court below and also 

perusing the materials in the lower court records, it appears to me that 

the present petitioner as the plaintiff filed the suit challenging the 

legality of the sale deed No. 4307 dated 30.09.2004 executed by the 

mother of both the petitioner and the opposite parties. The petitioner 

claimed that his mother never executed such deed which has been 
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created by practicing fraud, therefore, there were vital mistakes in the 

deed itself as well as in the document of the Registrar Office. On the 

other hand the present opposite parties as the defendant contended that 

the said deed was properly executed by their mother in favour of them 

after personally appearing in the Registration Office which has been 

proved by the DWs particularly DW4 Shahed Ali. It is also contended 

that there were some mistakes and over writings on the deed as well as 

record in the registration office but the present petitioner never sought 

for an expert opinion as to the handwriting of the mother who executed 

the deed, as such, the deed was properly executed in favour of the 

present opposite parties. 

 In view of the above conflicting factual aspects,                                      

this court has to take a decision as to the validity of the sale deed dated 

30.09.2004 as well as the legality of the judgment and decree passed by 

the courts below. In order to take a decision, I have carefully examined 

the documents exhibited by the respective parties, in particular, the deed 

dated 30.09.2004 but  it was not exhibited as the present opposite parties 

failed to produce the original of the said deed on the ground that the 

document was stolen / lost and there was a G.D. entery in the concern 

Police Station as stated by the DW1  Edris Ali. However, I could only 

examine the contents of the certified copy of the document and perused 

that there are some over writing and  incorrect names of the parties 
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which was presented before the learned trial court for perusal. It means 

the present plaintiff petitioner did not take sufficient steps to prove the 

legality of the sale deed itself. The settled principle is that the plaintiff 

has to prove his own case on the standard of balance of probability. In 

the present case, the allegations of false personation and consideration 

money of Tk.500/-(five hundred) were properly controverted by the 

present opposite parties by adducing and producing sufficient evidence. 

But the leaned trial court on misreading and non consideration of the 

evidence decreed the suit, however, the learned appellate court below 

after considering evidence particularly the validity of the allege sale 

deed and contractual obligation between the parties of the said deed 

came to a lawful conclusion. 

 Regarding the consideration money mentioned in the sale deed 

itself amounting to Tk. 500/-( five hundred) and also the subsequent 

admission by the DW1 Edris Ali as payment of Tk. 1,15000/- ( One lac 

fifteen thousand) to the mother was proved which was not an irregular 

transfer of property under the provisions of law by the deceased mother 

Saijan Bewa to the present opposite party Nos. 1 and 2. 

 Regarding the challenge of the deed by the present petitioner 

alone where there were other 6(six) sons and 3(there) daughters of Saijan 

Bewa who did not come forward to challenge the deed as illegal but only 

the present petitioner alone has been proceeding with the suit. In this 
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matter, certainly a question would arise why the other sons and 

daughters did not challenge the deed which was executed by their 

mother in favour of the present opposite parties. I made inquiries with 

the learned Advocates and I also tried to find out this question in the 

judgment and decree passed by the learned courts below but I could not 

get any acceptable answer to that. Which takes me to a conclusion that 

all other possible successors have admitted the transfer of the land 

measuring 73 decimals in favour of the present opposite parties.  

 Now, I am inclined to examine the judgment and decree of the 

courts below the learned trial court came to a wrongful conclusion to 

decree the suit filed by the present plaintiff petitioner challenging the 

deed dated 30.09.2004 on the basis of the following findings:  

“ü£L«a jaC c¡h£ ¢hh¡c£frl j¡a¡ ab¡ a¢LÑa c¢mml 

c¡a¡ p¡uS¡e ®hJu¡l e¡¢mn£ S¢j R¡s¡ AeÉ ®L¡e S¢j ¢Rm 

e¡ Hhw ¢a¢e a¡q¡l pLm p¿¹¡el fË¢a p¿ºø ¢Rmz ¢X, X¢hÔE- 

2 Hl ü£L«a ja ®~f¢œL h¡¢sa Øq¡e pwL¥m¡e e¡ qJu¡u 

i¡Cul¡ Bm¡c¡ hpah¡¢s Lle Hhw j¡ p¡uS¡e ®hJu¡l 

fË¡ç S¢jl X~flC  h¡c£l hpah¡¢s ¢hcÉj¡ez gm Cq¡ 

p¤Öfø ®k a¢LÑa c¢mml f§hÑ qCaC h¡c£ e¡¢mn£ S¢ja 

cMmL¡l ¢hcÉj¡e Hhw p¡uS¡e ®hJu¡ a¢LÑa c¢mm j§m 

e¡¢mn£ pÇf§ZÑ S¢j 1/2  ew ¢hh¡c£l ¢eLV Be¤ù¡¢eL i¡h 

qØa¡¿¹l Lle e¡Cz cMm qØa¡¿¹¢la e¡ qJu¡u HC Lb¡ 

¢e¢cÑÅd¡u hm¡ k¡u ®k, a¢LÑa c¢mmM¡e¡ Bc± HÉ¡LVX Bfe 

h¡ L¡kÑLl qu e¡Cz” 

 

 However, the learned appellate court below came to a lawful                                                                    

conclusion to allow the appeal by setting aside the judgment and decree 

passed by the learned trial court below on the basis of the following 

findings: 
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“ pwn¡de£l ¢hou ®e¡V ®cJu¡l c¡¢uaÄ p¡h ®l¢SøÊÊ¡l 

A¢gpl HC Bf£mÉ¾V frl euz a¡q¡R¡s¡ c¡a¡l ü¡j£ e¡j 

eh¤l Bm£l Øqm ph¤l Bm£ qCmJ Cq¡ …l¦a Ål ®L¡e i¥m 

euz L¡SC Eš² Bm¡Qe¡ ®bL ®cM¡ k¡u e¡¢mn£ c¢mm¢V 

kb¡kb i¡h ®l¢S¢øÊ qCu¡R Hhw h¡m¡ji¨š² qCu¡Rz 

®l¢SøÊne BCel ¢hd¡e ja ®l¢S¢ÖY~ÊL«a ®L¡e c¢mm Efl 

Eõ¢Ma i¥ml L¡le h¡¢am qCa f¡l e¡z c¢mm 

L¡V¡L¡¢V k¡q¡ AeÉ¡u ah a¡l c¡u ®L¡e i¡hC 

Bf£m¡¾Vfrl euz ®Lee¡ A¡f£mÉ¡¾V fr Eš² c¢mml 

h¡m¡jl Custodian eez HC ¢hou SR J DR A¢gp 

kb¡kb LaÑªfrz a¡q¡l¡ c¢mm¢V p¢WL jjÑ hmRez eb£a 

l¢ra L¡NSfœ J e¡¢mn£ l¡u fkÑ¡m¡e¡u ®h¡T¡ k¡u ®k, 

e¡¢mn£ c¢mml hm¡j L¡V¡ L¡¢Vl ¢hou ac¿¹ quz ¢hh¡c£/ 

Bf£mÉ¡¾Vfr c¡h£ Lle h¡c£/®lpfeX¾V fr e¡¢mn£ 

pÇf¢š a¡q¡l j¡ul Ap¤Øqa¡l p¤k¡N h¡s£a L¢jne 

B¢eu¡ e¡¢mn£ S¢j ¢eS e¡j ¢m¢Mu¡  ®ee k¡q¡ Bf£m 

Qm¡L¡m ®lpfeX¾V frl ¢h‘ Bq~eS£h£ ü£L¡l Llez 

L¡SC h¡c£fr k¢c je Lle ¢hh¡c£/Bf£mÉ¡¾Vcl a¡q¡l 

j¡ e¡¢mn£ c¢mm pÇf¡ce L¢lu¡ ®ce¢e h¡ False 

personation Hl j¡dÉj e¡¢mn£ c¢mm ®~al£ ®prœ Eš² 

e¡¢mn£ c¢mml b¡j h¢ql c¡a¡l ¢Vfl p¢qa h¡c£ / 

®lpfeX¾V frl Ae¤L¨m ®cJu¡ c¢mml ¢Vfl p¢qa h¡ 

ü¡rll p¢qa expert Ll¡Ca f¡¢laez” 

 

 In view of the above discussions and on perusal of the judgment 

and decree passed by the learned courts below, I am of the opinion that 

the learned trial court committed an error of by decreeing the suit. 

Whereas, the learned appellate court below, came to a lawful conclusion 

by allowing the appeal and setting aside the judgment and decree passed 

by the learned trial court below and thereby committed no error of law.                     

I am, therefore, not inclined to interfere into the judgment and decree 

passed by the learned appellate court below. 

 Accordingly, I do not find merit in the Rule. 

In the result, the Rule is discharged.  
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The interim order of a direction to maintain status-quo in respect 

of position and possession of the suit land is hereby recalled and vacated. 

The Section is directed to communicate this judgment and decree 

to the court concern and the Section is also directed to send down the 

lower courts records immediately. 


