IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:
Mr. Justice Md. Moinul Islam Chowdhury

Civil Revision No. 2737 of 1994

Md. Fazlul Haque
.......... Petitioner
-Versus-
Additional Deputy Commissioner
(Revenue) and Assistant Custodian, Vested
and non-Resident Property, Pabna and
others
.......... Opposite Parties

No one appears
.......... For the petitioner
Mr. Yousuf Mahmud Morshed, A.A.G.,
.......... For the Opposite Parties

The 27" July, 2016

At the instance of the plaintiff-appellant-petitioner, Md. Fazlul
Haque, this Rule has been issued calling upon the opposite parties to show
cause as to why as to why the impugned judgment and decree complained
of in this petition moved in court today should not be set aside and or pass
such other or further order or orders as to this court may seem and proper.

The back ground of this Rule is that being aggrieved by the
judgment and order dated 03.10.1993 passed by the Subordinate Judge,
Artha-Rin Adalat, Pabna, in Misc. Case No. 70 o 1991 rejecting the
application for review under order 47, Rule 1 read with section 151 of the

Code of Civil Procedure (arising out of O.C. Appeal No. 99 of 1988).



The relevant facts for disposal of the Rule, inter alia, are that the
present petitioner as the plaintiff filed Other Class Suit No. 138 of 1976 in
the court of the then Munsif, 1%t Court, Pabna which was renumbered as
Other Class Suit No. 3 of 1987 claiming that he had purchased the land
from one Bijoylal Saha by the registered deed dated 08.10.1974 and he was
in possession but the land was not mutated in his name because of his
mistake, therefore, the above suit was filed which was dismissed on
14.03.1988. Being aggrieved the present petitioner preferred Other Class
Appeal No. 99 of 1988 which was also dismissed by the learned District
Judge, Pabna. The present petitioner thereafter as the appellant filed
application before the appellate court for remand as he could not conduct
the hearing for his illness in the trial court which was rejected by the
appellate court below.

This Rule is pending before his court for more than 22 years but the
petitioner failed to take any step in such a long period of time and also
failed to appear today when the matter is taken up for hearing.

The Rule has been opposed by the Opposite Parties 1 and 2, the
Additional Deputy Commissioner (Rev) and Assistant Custodian of the
Vested and Non-resident property, Pabna.

Mr. Yousuf Mahmud Morshad, the learned Assistant Attorney
General appearing for the opposite parties submits that the original owner
of the land mentioned in the schedule of the plaint was Jadu Nath Saha and

others who left the country in 1965 thus the property become an enemy



property and the claim of one Ibrahim Biswas for getting a settlement is
absolutely wrong and unlawful claim, therefore, the property belonged to
the custodian of vested property and the present petitioner has no right and
entitlement upon the land.

Considering the above submissions made by the learned Assistant
Attorney General appearing for the Opposite Parties and also considering
the application filed under section 115(1) of the Code of Civil Procedure
under the provision of Order 47 Rule 1 read with section 151 of the Code
of Civil Procedure by way of a review. In view of the above | consider that
the application is made under section 115(1) of C.P.C. to invoke the right
provided under Order 47 Rule 1 of the Code of Civil Procedure to review
the matter of appeal which has been filed misconstruction and misreading
of the law. In this regard it would be convenient to reproduce Order 47
Rule 1 of C.P.C which reads as follows:-

“1(1) Any person considering himself aggrieved-

(a) by a decree or order from which an appeal is allowed, but from
which no appeal has been preferred,

(b) by a decree or order from which no appeal is allowed, or

(c) by a decision on a reference from a court of Small Cause,
and who, from the discovery of new and important matter or
evidence which, after the exercise of due diligence, was not
within his knowledge or could not be produced by him at the
time when the decree was passed or order made, or on account
of some mistake or error apparent on the face of the record, or
for any other sufficient reason, desires to obtain a review of the
decree passed or order made against him, may apply for a

review of judgment to the court which passed the decree or
made the order.......... 7



In the above provision a review is available for any aggrieve person

when a decree or order from which the appeal could be allowed but from

which no appeal has been preferred being aggrieved by a decree from

which no appeal was allowed. From the above given provision | do not

consider that this is an appropriate application for review under Order 47

Rule 1 C.P.C. In this regard the learned trial court has considered the case

of the present petitioner as the plaintiff and dismissed the suit by observing

the matter which runs as follows:-
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On the appeal the matter was considered by the learned the then

Subordinate Judge and Artin Rin Adalat, Pabna who also dismissed the

appeal preferred by the present petitioner on the basis of the following

finding:-
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From the above two concurrent judgment | consider that the prayer
for remand of the suit to the trial court was rejected by the appellate court
below and the learned appellate court has not committed any illegality in
dismissing the appeal, therefore, no interference is called for from this
court.

Accordingly, I do not find merit in the Rule.

In the result, the Rule is discharged.

The office is directed to communicate the judgment and order to the

concerned court and send down the L.C.R. immediately.



