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 At the instance of the present plaintiff-respondent-petitioner, Md. 

Abu Bakar Siddique, this Rule has been issued calling upon the opposite 

party Nos. 1-4 to show cause as to why the judgment and order dated 

20.05.2014 passed by the learned Additional District Judge, 2nd Court, 

Rangpur, in Miscellaneous Appeal No. 52 of 2013, allowing the appeal, 

reversing those dated 22.07.2013 passed by the learned Assistant Judge, 

Taragonj, Rangpur in Other Suit No. 4 of 2013 allowing the prayer for 

temporary injunction should not be set aside.   

 The relevant facts for disposal of this Rule, inter-alia, are that the 

present petitioner as the plaintiff filed the Other Class Suit No. 04 of 

2013 in the court of the learned Assistant Judge Taragonj, Rangpur for 

declaration that the appointment of the defendant No. 1 namely Md. 

Moksedul Mondal in the post of Daptory-cum-Night Guard in the 
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Chilapak Government Primary School (the school) was illegal collusive 

and not binding upon the plaintiff. The plaint contains that the school 

published an advertisement for appointment in the post of Daptory-Cum-

Night Guard. Fourteen candidates made applications. The plaintiff 

appeared in the written and viva examinations. A short list was prepared 

containing five candidates including the plaintiff by the present 

defendant opposite party No. 13, Upazila Nirbahi Officer, Taragonj, 

Rangpur who appointed the defendant No. 1. The said appointment has 

been challenged on the ground that the defendant No. 1 was under the 

age of 18 at the time of appointment thus the suit was filed. In the said 

suit the present plaintiff petitioner also filed an application under Order 

39 Rule 1 and 2 for temporary injunction upon the function of the 

defendant No. 1.  

 After hearing the parties the learned trial court allowed the prayer 

for temporary injunction restraining the defendant opposite party Nos. 2-

13 from allowing him to function in the school. Being aggrieved the 

present opposite party No. 1 as an appellant preferred the Miscellaneous 

Appeal No. 52 of 2013 in the court of learned District Judge, Rangpur 

which was heard by the Additional District Judge on transfer who by his 

judgment and order allowed the appeal by the judgment and order dated 

20.05.2014. This revisional application has been filed challenging the 

legality of the said order and the Rule was issued thereupon.  

 Mr. Md. Mostafa, the learned Advocate appearing for the 

petitioner submits that the advertisement of appointment the condition 

was the age of the candidate would be 18 years to 30 years but the age of 
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defendant No. 1 was below 18 years as such he was not eligible for the 

post of Daptory-Cum-Night Guard and the learned Assistant Judge after 

considering the above facts allowed the prayer for temporary injunction 

but the learned appellate court without reversing those finding allowed 

the appeal and thereby committed an error of law resulting in an error in 

the decision occasioning failure of justice. 

 The Rule has been opposed by the opposite party No. 1.  

Mr. Md. Riaz Uddin Khan, the learned Advocate appearing for the 

opposite party Nos. 1-4, submits that the present opposite party No. 1 

was a student of Sakerhat High School, Gopalgonj, Ragnpur. Wherein 

the school record contains his date of birth on 10.07.1990 accordingly on 

the date of application he was 22 years 5 months 7 days. He secured 

good marks in the examination for appointment, as such, being satisfied 

the other opposite parties appointed him in the post, thereby, the learned 

appellate court rightly allowed the appeal preferred by the present 

opposite parties by setting aside the order of the trial court, as such, no 

interference from this court is called for and the Rule should be 

discharged. 

 Considering the above submissions made by the learned 

Advocates appearing for the respective parties and considering the 

revisional application filed under Section 115 (1) of the Code of Civil 

Procedure along with the Annexures therein, in particular, the impugned 

judgment and order passed by the appellate court below and also 

considering the materials in the lower court records, it appears to me the 

School namely Chilapak Government primary School situated in Police 
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Station-Taragonj, District-Rangpur published an advertisement for 

appointment in the post of Daptory-Cum-Night Guard. Both the present 

petitioner and the defendant opposite party No. 1 along with the others 

made applications and after scrutiny by way of written examination and 

viva, a short list was prepared containing 5(five) candidates. In the said 

short list both the petitioner and the opposite party No.1 were enlisted, 

however, the Upazila Nirbahi Officer of the Taragonj Upazila as the 

appointing authority appointed the present opposite party No. 1 Md. 

Moksedul Mondal. Challenging the said appointment the present 

petitioner filed the suit which is pending for hearing. During pendency 

of the suit an application was filed seeking a temporary injunction for 

restraining the present opposite party No. 1from functioning in the post 

of Daptory-Cum-Night Guard and restraining from withdrawing the 

monthly salary. 

In the above given circumstances this court has to take a decision 

whether there is any necessity of a temporary injunction restraining the 

opposite party No. 1 to function when the suit is pending. In this regard I 

have carefully examined the documents submitted by the parties in the 

lower court and also considered the judgment and order passed by the 

courts below and I found that the learned trial court allowed the 

injunction on the ground that there is a prima facie case in favour of the 

present petitioner whereas the learned appellate court below considered 

that regarding the age of the present opposite party No. 1 the suit should 

be decided on merit instead of restraining by a temporary injunction. 
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In order to take a decision I consider that the defendant No. 1 was 

appointed by the concern authority in a Government Primary School 

after taking all necessary steps required under the law but the said 

appointment has been challenged. Both the parties can adduce and 

produce evidence in support of their respective case in order to decide 

and conclude the suit itself instead of seeking any interim order for 

disrupting the conclusion of the suit. Moreover, I consider that the matter 

of age of the opposite party No. 1 is the subject matter of dispute in the 

suit and the validity of the appointment shall only be decided by hearing 

of the parties. Therefore any interim order of temporary injunction from 

functioning or withdrawing salary during his service is unnecessary and 

not a proper remedy for the present petitioner. I am therefore of the view 

that the Suit should be concluded expeditiously without any further 

delay as to the appointment of the present opposite party No. 1. 

The learned trial court came to a wrongful conclusion to allow the 

interim order of temporary injunction on the basis of the following 

findings:  

 “Eiu frl c¡¢Mm£ L¡NSl ®fË¢ra ®cM¡ k¡u ®k, h¡c£fr c¡¢Mm£ 1 ew 

¢hh¡c£l e¡j£u ®l¢SøÊne L¡XÑ J fËhn fœl jdÉ Eõ¢Ma ü¡rl Hhw 

¢m¢Ma Bf¢ša fËcš ü¡rl HLC AbÑ¡v 1 ew ¢hh¡c£ ¢eu¡Nl pju e¡h¡mL 

¢Rm h¢mu¡ fËa£uj¡e qJu¡u h¡c£ fr Aœ clM¡Øal fË¡Cj¡gp£ Bl…uhm 

®Lp l¢qu¡R h¢mu¡ Aœ Bc¡mal ¢eLV fËa£uj¡e quz” 

 

On the other hand the learned appellate court below came to a 

lawful conclusion to set aside the judgment of the trial court on the basis 

of the following findings:  
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“1 ew ¢hh¡c£ Bc± Eš² ®i¡Lne¡m ®VÊ¢ew ®p¾V¡l ®l¢SøÊne LlRe ¢Le¡ 

®p ¢hou Ae¤på¡el fËu¡Se luRz ¢eu¡NL¡l£ LaÑªfr 1 ew ¢hh¡c£l 

e¡j£u S¾j pec Hhw Aøj ®nËZ£ f¡nl L¡NS¡¢c fkÑ¡m¡Qe¡ LlRez 

Bf¡ax cª¢øa Eš² L¡NS¡¢c HLSel hup fËj¡Zl SeÉ Efk¤š² fËj¡Z 

¢q®ph NËqZk¡NÉ qa f¡lz ac¤f¢l 1 ew ¢hh¡c£ ¢eu¡N fl£r¡u fËbj Øq¡e 

A¢dL¡l Ll¢Rme jjÑ c¡¢Mm£ L¡NSfœ fkÑ¡m¡Qe¡u ®cM¡ k¡uz” 

 

In view of the above discussions and on perusal of the judgment 

and order passed by the courts below, I consider that the learned trial 

court committed an error of law by granting an interim order of 

injunction but the learned appellate court below committed no error of 

law by passing the impugned judgment and order. I am therefore not 

inclined to interfere into the judgment and order passed by the appellate 

court below. 

 Accordingly, I do not find merit in the Rule.  

In the result, the Rule is discharged. 

The interim order of stay upon the operation of the judgment and 

order dated 20.05.2014 passed by the learned Additional Judge in the 

Miscellaneous Appeal No. 52 f 2013 is hereby recalled and vacated. 

The learned Assistant Judge, Taragonj, Rangpur is hereby directed 

to conclude and decide the Other Class Suit No. 04 of 2013 within 6(six) 

months from the date of receipt of this judgment and order.  

The office is directed to communicate the judgment and order to 

the concern Court immediately and the section is also directed to send 

down the lower court records at once.  


