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Urmee Rahman, J:

In the instant matter a Rule Nisi was issued on an application under
Article 102 of the Constitution of the People’s Republic of Bangladesh in

the following term:



Let a Rule Nisi be issued calling upon the
respondents to show cause as to why the Memo No.
fab19-9/3 97-59/48-559 dated 08.04.2015 cancelling the

petitioner’s license as Nikah Registrar as in Annexure-
D should not be declared to have been issued without
lawful authority and is of no legal effect and/or such
other or further order or orders passed as to this
Court may seem fit and proper.

The Rule is returnable within 4 (four) weeks.

Pending hearing of the Rule, let the operation of
the impugned order dated 08.04.2015 as in Annexure-
D be stayed for a period of 6 (six) months from date.”

Facts necessary for disposal of the instant Rule, in short, are that,
the petitioner obtained license as Nikah Registrar vide memo no. 866(5)
dated 03.05.1997 issued under the signature of the respondent no. 3 i.e.
the District Registrar, Narayanganj. The Respondent No. 2 vide memo
dated 22.04.1998 requested the Respondent no. 3 to issue work order in
the name of the petitioner for the Haijadi Union, Narayanganj and
accordingly the work order was issued on 01.06.1998. Since then the
petitioner had been performing his duties as Nikah Registrar of Haijadi
Union; no allegation or any objection was ever raised against him in
performing his duties. All on a sudden the respondent no. 2 vide memo
dated 08.04.2015 cancelled the license of the petitioner on the allegation
of misconduct as per Rule 11 of the Muslim Marriage and Divorce
(Registration) Regulation 2009. Being aggrieved by and dissatisfied with
the letter of cancellation and there having no other alternative and
efficacious remedy, the petitioner filed the instant writ petition and
obtained a Rule and an order of stay of the impugned order dated

08.04.2015.



Learned Advocate Mr. Md. Mansurul Haque Shafi appeared on
behalf of the petitioner. Upon placing the writ petition and referring to the
annexures therewith, he submitted that, in the impugned order it was
alleged that there was an allegation against the petitioner that he does not
reside in his working area i.e. in Haijadi Union, which is not true. The
petitioner is a permanent resident of Haijai Union having his own land in
the said area and he is also a voter of the same area; in his National ID
card his address is also mentioned as village: Totarbag, P.O. Haijadi,
Araihazar, Narayanganj. Moreover, the Chairman of the Haijadi Union
Parishad has issued a certificate stating that this petitioner is a permanent
resident of Haijadi Union. As such, the allegation of not residing in his

working area does not sustain at all.

Learned Advocate for the petitioner then argued that, the petitioner
was not aware of the complaint made against him; no show cause notice
was ever served upon him although serving a show cause notice is
mandatory as per the provision of Section 11 of the Muslim Marriage and
Divorce (Registration) Act 1974 and the Rule 11 of the Muslim Marriage

and Divorce (Registration) Regulation 2009.

Learned Advocate for the petitioner next submitted that, the
petitioner got license for this post 18 years ago upon fulfillment of
requisite qualifications and on completion of necessary scrutiny process
and after all these years that license cannot be cancelled on the basis of a

baseless, wild allegation and without giving him a reasonable opportunity



to defend himself. As such the impugned order of cancellation is liable to

be declared unlawful and without any lawful authority.

He finally submitted that, the petitioner’s license of Nikha Registrar
was cancelled by the authority in a mala fide manner with a view to
accommodate someone else depriving the petitioner and therefore the

impugned order is liable to be set aside.

On the other hand, Md. Moshiur Rahman, learned Assistant
Attorney General entered appearance on behalf of the Respondent no. 1.
He contested the Rule by filing an affidavit in opposition. He strongly
argued that the submission of the petitioner’s advocate that no show cause
notice was served upon him is absolutely untrue. He submitted that, on the
basis of a complaint, an investigation was initiated against the petitioner
by the Sub-registrar, Araihazar, Narayanganj; the petitioner appeared
before the investigation committee and submitted a statement in writing
on 06.07.2014. Subsequently an investigation report was submitted on
11.08.2014 with the finding of his misconducts and on the basis of that
report a show cause notice was issued on 14.11.2014 against the petitioner
in accordance with Rule 11(3) of Muslim Marriage and Divorce
(Registration) Regulation, 2009 and the notice was sent by registered post
to his address on 24.11.2024 but it came returned with the comment that

the recipient does not reside at the given address.

Learned Assistant Attorney General further submitted that the
petitioner admitted in his written statement that he resides in Bastul

village and there is a criminal case pending against him regarding his



performance as a Nikha Registrar. Hence the license was lawfully
cancelled on the ground of misconduct and following the provisions of

law. He prays for the Rule to be discharged.

Heard the learned Advocate for the petitioner as well as the learned
Assistant Attorney General for the Respondent and perused the writ

petition, affidavit in opposition and the documents annexed therewith.

Petitioner’s license as a Nikah Registrar was cancelled by the impugned
letter dated 08.05.2015 (Annexure-D). Relevant part of the impugned

letter is quoted below:

“Co7e 4967 Icnle 23 G IR 3, WSIFINE
G (W3 3Gz [N [9E ST O 213 SCaIT PRI
P TN e Sierry ones JNAe J6AF & JHETT
[z ¢ o (aw) [, Qoos €7 33EA agRnd
SPTRIBIRY TG ©IF [NEIZ (Flerd a2 Ffow FI 20e 937
G GRcaRE P12 (AT Iead 77 S () 9 e T &y
GGG [4F12 GerGIcaa FEeTST SAiad [WINe [ (e
GrB] PG FEP WIVT SEC POz TG UV AT
G F-FIGGF, ORI F A AN [T
FFGICTT TIZCT™T 717 o T WIS G Ffrswea [Neg ers)
T TG AT Gl PN K912 G ©OfenE (%) [,
2005 GF RIF Y(30)TIOITF FET2) (T GG/ ZCII/ ATl
[A®1Z GlergiF- e mikiced SiekRe wikig Saie (e
FerG1F, FFFIVe-05 7] Zeenls”

It transpires from the impugned memo that, the license of the

petitioner was cancelled on the ground that he does not reside in his



jurisdiction, which is a misconduct as per the Rule 11 of the Fife a1z @

oS (e &g, 2006 |

For better understanding Rule 11 of the e =12 ¢ ©rfs (=)

fafarsrret, 2005 is quoted below:
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TEE Effe @ AEfS A1 ST W FT 236, TIFF B2

RS- 77, @Y SRF T IFAE GG AT T
e MEAGF 972 TF AT O I 5717 23|

It also appears from the Annexure II (c) of the affidavit in
opposition that a fifteen day show cause notice was sent to the petitioner

on 24.11.2014 by registered post to his official address, which was



returned back with the note that the recipient could not be found. The

petitioner denies of receiving any show cause notice.

It is now upon us to determine whether this notice was served in

accordance with law and whether the license was cancelled lawfully.

In order to prove that he is a permanent resident of Haijadi Union
the petitioner has produced his National ID card, voter list of the area and
a certificate from the Chairman of the concerned union (Annexure E, E-1
and E-2). From these documents it appears that the petitioner is a
permanent resident of Haijadi Union, Narayangaj. Upon submitting these
documents the petitioner obtained license of the Nikah Registrar in the
year 1997 as per Rule 8 of the Regulation 2009 and had been performing
his functions for the last 18 years without any objection from any

quarters.

It has been submitted by the Respondent that show cause notice
was issued upon the petitioner on the basis of an investigation report
submitted by the Sub-registrar and Investigation Officer on 11.08.2014
(Annexure II-b to the affidavit in opposition). On perusal of this report it
appears that, the investigation was initiated at the complaint made by a
resident of the concerned Haijadi union. It was alleged by the
complainant that, the petitioner is involved in child marriage registration,
conducting marriage registration through brokers in his absence, claiming
huge amount of money from the parties and has been living outside his
jurisdiction for the last fifteen years. It was also alleged that the petitioner

conducted a child marriage registration on receiving huge amount of



money and for this a criminal case was filed against him in Araihazar
police station, which is still pending. It has also been mentioned in the
investigation report that, the petitioner in his statement in writing stated
that he has been conducting his service as a Nikah Registrar for the last 17
years residing temporarily in ‘Bastul’ village under Jampur Union and
that he is in bail in relation to a criminal case under Child Marriage
Restraint Act and also that he conducts his service of marriage registration
by appointing temporary Kazis by himself. In the end the investigating
officer arrived at the finding that, the accused Nikah Registrar is involved
with unlawful activities and for that necessary action may be initiated

against him.

On perusal of a hand written statement of the petitioner dated
06.07.2014 (Annexure II-a) it appears that in that statement it has been
stated that, the allegations brought against him are not true; that he resides
in his birthplace; however he temporarily lives in ‘Bastul’ village under
Jampur Union of Sonargaon Upazila. In that statement he also admitted
the pendency of a criminal case against him and that four persons conduct

his duties as Kazi.

There appears to be apparent discrepancy between the petitioner’s
statement and the investigation report. In the statement the petitioner
stated that, “=if¥ SNR & SR PR I | SN [Fea S Ty 77 |
N SBRCE ETNENe SATSER SNd e e A PR I |7
Whereas in the investigation report it has been stated that, ‘SRS

fRm/efege F& @iy 289z 7 sz fofis Ie@r e @, fof & sa (37re9)



ISR IR TE SN S ¥ AT RO PP I [F02d FI GleTiaa
wifretes 1” This is absolutely contradictory to what has been stated by the
petitioner in writing. This misquoting in the report makes the report

untrustworthy and suggests that it has been prepared on purpose.

It also appears that though a number of allegations were brought
against the petitioner, which found to be true by the investigating officer,
the show cause notice was issued only with the allegation that he resides
outside his jurisdiction and accordingly the license was cancelled on the
basis of the said ground only. When a number of allegations are brought
against someone in the investigation report, the show cause notice ought
to have incorporated all the allegations. Omission to do so makes the

show cause notice arbitrary and whimsical.

As per the provision of Rule 39 of the Regulation 2009, all the
Nikah Registrars shall perform their duties under the supervision and
control of the concerned District Registrar, who shall at least once a year
visit the office of each Nikah Registrar. Moreover, the Inspector General
of Registration shall have the overall supervision over the offices of all
Nikah Registrars. Therefore it is very implausible that no objection was
ever raised against the petitioner for being absent in his jurisdiction over
the period of 18 (eighteen) years. In the result the allegation of his

absence found to be baseless and unfounded.

In view of the fact and circumstances discussed hereinabove we
find that the show cause notice issued to the petitioner was arbitrary and

appeared to be issued with mala fide exercise of power. Hence the
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impugned cancellation order issued on the basis thereof is declared to

have been done without any lawful authority.

With the foregoing discussions and findings we find substance in

the Rule.

In the result, the Rule is made absolute.

However, without any order as to costs.

The impugned order dated 08.04.2015 cancelling the petitioner’s
license of Nikha Registrar is hereby declared to have been issued without

lawful authority and is of no legal effect and hereby set aside.

The respondents are directed to allow the petitioner to continue his
function as the Nikah Registrar of Haijadi Union, Narayanganj

immediately upon receipt of this order.

Let a copy of this judgment and order be communicated to the

concerned authorities concerned at once.

Justice Sashanka Shekhar Sarkar, J:

I agree.

Farida B.O



