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    Present: 
 

Mr. Justice S.M. Maniruzzaman 

               and 

Mr. Justice Dihider Masum Kabir  
 

 

S.M. Maniruzzaman, J: 

  
The identical questions of law and fact are involved in three VAT 

Appeals and the parties are the same. Accordingly, those have been heard 

together and are being disposed of by this single judgment. 
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 These 3 (three) Appeals under Section 42(1)(Ga) of the Value 

Added Tax Act, 1991 (in short, the Act, 1991) are directed against the 

order dated 16.04.2015 passed by the respondent No.1, Customs, Excise 

and VAT Appellate Tribunal (in short, the  Tribunal) under Nathi No. 

CEVT/Case (VAT)-159/2013/1337, CEVT/Case (VAT)-158/2013/1338 

and CEVT/Case (VAT)-157/2013/1339 all dated 01.06.2015 disallowing 

the appeals and thereby affirming the order dated 05.09.2013 under Nothi 

No. 4/j§pL (77) Y¡L¡ (Ešl)/p¤q©c Cä¡x ¢mx/j§mÉ ®O¡oe¡/Bf£m/2013/644(3), Nothi 

No. 4/j§pL (75) Y¡L¡ (Ešl)/p¤q©c Cä¡x ¢mx/j§mÉ ®O¡oe¡/Bf£m/2013/643(3) and Nothi 

No. 4/j§pL (78) Y¡L¡ (Ešl)/p¤q©c Cä¡x ¢mx/j§mÉ ®O¡oe¡/Bf£m/2013/642(3) passed by 

the respondent No.2, Commissioner, Customs, Excise and VAT 

Commissionerate, Dhaka  directing the  appellant to file  price declaration 

in  the  form of MUSAK-1 instead of MUSAK-1Ga. 

Facts, relevant for disposal of the appeals, in brief, are that the 

appellant in all three appeals is a private limited company incorporated 

under the Companies Act, 1994 and is engaged in the business of 

manufacturing various PVC products, namely PVC square plates, PVC 

plates, PVC crystal bowls, plastic water cups, and PVC square tiffin 

carriers of different sizes. Since the appellant sells its products in the local 

market, it obtained a VAT Registration Certificate under the Value Added 

Tax Act, 1991 (in short, the Act, 1991) for the purpose of paying VAT in 

accordance with the law. 

The products manufactured by the appellant, namely plastic/PVC 

clear bowls, plates, tiffin carriers and plastic water cups were exempted 

from payment of VAT under SRO No. 227-Ain/2013/683-Mushak dated 
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02.07.2013, as listed in Table-3 under Heading 3924.10.00. For the purpose 

of VAT assessment, the appellant company submitted price declaration of 

its products in Form Mushak-1(Ga), claiming exemption from payment 

VAT along with a cost analysis on 15.07.2013, as required under rule 

3(1Ka) of the Value Added Tax Rules, 1991 (in short, Rules 1991) before 

the concerned Divisional Officer. 

In its application, the appellant provided a detailed description of the 

raw materials used as well as other inputs required for the production and 

marketing of the goods. The appellant also described in detail the 

marketing process of the company. The price declaration submitted by the 

appellant company were received by the Divisional Officer, respondent No. 

4 dated 15.07.2013. 

The respondent No. 3, after hearing the objection by order dated 

31.07.2013 directed the appellant to submit Mushak Form-1 instead of 

Mushak Form-1(Ga) holding that the products in question fall under 

Heading of H.S. Code No. 39.23 and are not exempted from payment VAT 

under S.R.O. No. 227-AIN/2013/683-Mushak dated 02.07.2013.  

Against the orders dated 31.07.2013, the appellant preferred appeals 

before respondent No. 2 under rule 7 of the Rules, 1991. After hearing the 

appeals, respondent No. 2 by order dated 05.09.2013 dismissed the appeals 

and thereby upheld the order passed by respondent No. 3. It is contended 

that respondent No. 2 by misinterpreting the S.R.O. dated 02.07.2013, 

illegally dismissed the appeals. 
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Being aggrieved by the aforesaid orders of the Commissioner 

(Respondent No. 2), the appellant preferred appeals before the Customs, 

Excise and VAT Appellate Tribunal (Respondent No. 1), which were 

registered as CEVT/Case (VAT)-159/2013, CEVT/Case (VAT)-158/2013 

and CEVT/Case (VAT)-156/2013. In the Memorandum of Appeals before 

the Tribunal, the appellant made specific submissions regarding the S.R.O. 

dated 02.07.2013 and categorically stated that the products manufactured 

by the appellant were clearly exempted from payment of VAT. As such, 

the appellant was required to submit a price declaration under Mushak 

Form-1(Ga) not in Mushak Form-1. The Tribunal upon hearing the parties 

dismissed the appeals by its orders dated 01.06.2015. 

Being aggrieved thereby, the appellant preferred the instant VAT 

appeals before this Court. 

Mr. Md. Munshi Moniruzzaman, the learned Advocate appearing for 

the appellant in all the appeals submits that tableware and kitchenware 

under H.S. Code No. 39.24 fall within Section 7 of the Bangladesh 

Customs Tariff which deals with plastics and articles thereof.  

Mr. Munshi next submits that the Tribunal committed an error of law 

in failing to consider that all tableware and kitchenware are classified under 

H.S. Code No. 39.24 and that a plastic water cup being 

tableware/kitchenware also falls within the purview of the said H.S. Code. 

As such, the impugned orders are liable to be set aside. 

Mr. Munshi further submits that the appellant had submitted a plastic 

water cup before the appellate authority, i.e., the Tribunal for its 
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consideration. However, without considering the same, the Tribunal passed 

the impugned orders which are not sustainable in law. Consequently, the 

orders passed by the Tribunal are liable to be set aside. 

Mr. Munshi goes to argue that the Tribunal being the last court of 

fact ought to have arrived at its findings after considering the relevant 

provisions of law and upon perusal of the evidence adduced at the time of 

hearing of the appeals. However, in the instant appeals although the 

Tribunal was provided with a sample of the plastic water cup as well as the 

definition of tableware/kitchenware as given in Wikipedia, it erred in law 

in failing to consider or make any finding regarding such evidence. 

Consequently, the orders passed by Tribunal are illegal and liable to be set 

aside. 

Mr. Munshi finally argues that the respondent Nos. 1 and 2, upon 

misreading the evidence and misconstruing the provisions of the Value 

Added Tax Act, 1991 and the Rules made thereunder directed the appellant 

to submit a price declaration in Mushak Form-1 instead of Mushak Form-

1(Ga). As such, respondent No. 1 erred in law in dismissing the appeal and 

the same are illegal and liable to be set aside. 

 On the other hand, Mr. Akhtar Farhad Zaman, the learned Deputy 

Attorney General appearing for the respondent-Government submits that 

the Divisional Officer as well as both the appellate authorities below after 

considering the provisions of rule 3(3) of the Rules, 1991, passed the 

impugned orders as such there is no illegality in the impugned orders. 
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The learned Deputy Attorney General further submits that the items 

manufactured by the appellant do not all fall under H.S. Code No. 39.24 

and that upon considering the relevant provisions of law as well as the First 

Schedule of the Custom Tariff, the Divisional Officer rightly rejected the 

price declarations and directed the appellant to submit a price declaration in 

Mushak Form-1(Ka) under the Rules, 1991. As such, there is no illegality 

in the impugned orders. 

We have heard the learned Advocate for the appellant and the 

learned Deputy Attorney General for the respondent-Government, perused 

the memo of appeals as well as the relevant materials on record so 

appended thereto and considered the relevant provisions of law. 

The main issue to be addressed in the instant appeals is whether the 

Divisional Officer (Respondent No. 3) was justified in rejecting the price 

declaration dated 01.07.2013 submitted by the appellant in Mushak Form-

1(Ga) and in directing the appellant to submit a fresh price declaration in 

Mushak Form-1(Ka) under the Rules, 1991.  

In order to appreciate the said argument, let us first look into the 

heading of H.S Code 39.23 and 39.24 of the First Schedule of the Customs 

Act, 1969.  

H.S Code No. 39.23  

Articles for the conveyance or packing of goods, of plastics, 

stoppers, lids, caps and other closures of plastics. 

 
3923.10.00 -- Boxes, cases, crates and similar articles 

- Sacks and bags (including cones) 

   

3923.21.00 -- Of polymers of ethylene 

-- Of other plastics 
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3923.29.00 

 

-- Alright storage bags with zipper    

3923.29.90 -- Other 

- Carboys, bottles, flasks and similar articles 

   

3923.30.00 

 

--- Sachet for medicine, inhaler container, actuators and dust caps for inhaler 

--- Other 

 

3923.30.90 --- Spools, cops, bobbins and similar supports    

3923.40.10 --- Bobbins, Silver/spinning can    

3923.40.20 --- Autoconer spare parts    

3923.40.90 --- Other    

3923.50.00 --- Stoppers, lids, caps and other closures 

--- Other 

   

3923.90.10 --- Trays for transportation and keeping of chicks and eggs    

3923.90.20 --- Nursery trays for seedlings 

--- Aseptic pack 

   

3923.90.31 --- Imported by VAT registered dairy industries    

3923.90.39 --- Other    

3923.90.90 --- Other    

H.S Code No. 39.24  

Tableware, kitchenware, other household articles and hygienic or 

toilet articles, of plastics. 

3924.10.00 --- Tableware and kitchenware 

--- Other 

   

3924.90.10 --- Feeding Bottles    

3924.90.90 --- Other    

Moreover, by S.R.O No.227-BCe/2013/683-j§pL, the Government 

exempted from payment of VAT, the goods manufactured under H.S. Code 

No. 39.24. The relevant provision of the said S.R.O. is quoted below for 

ready reference:  

(�) ���� (�) � ��	�
� ��
���� ��
�� (Heading No.) ��.�� ��� ���
 ���
��� ���� (�) 

� (�) � ��	�
� ��������
 �
 ���
�� ���� ��
���� ��
�� (Heading No.) ��.�� ��� ���
 

���
��� ���� (�) � (�) � ���
�� ������� �� ����� �!��, "#�:- 

 

"��.�� ���%& �!',��,(��)    
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Considering the aforesaid provision of law, respondent No. 3, the 

Divisional Officer rejected the appellant’s price declaration and directed 

the appellant to submit fresh price declaration under MUSAK Form-1(Ka) 

holding inter alia; 

“………..F��G���
 F�����3 �H��, ��I�
 ��7��, 9��
��J � 9������ KL 9M
 

��J4� �"4����'��- (9
� "�- (", �I�. F�J � ��N Water Cup �- ��� �. 

(>����-��
, ���'��-��
 �� K����� ���0���= ���� �-। ���. ���� @!��P�, 9�
, 

�<
�� ���-� !����9 ��P�-
 (N�L ������0� ����>�
-�� ������ "One time useable 

small Plastic Cup ��� Harmonized Commodity Descripotion and Coding 

System EXPLANATORY NOTES 2 (Chapter 30-63) �
 ���� Heading 

�
 P��� (a) (i) �
 ���
�� ("Cups without handles having the character of 

containers used for the packing or conveyance of certain foodstuffs, 

whether or not they have a secondary use as tablevere or toilet articles;") 

�
 @����� F��-��� �- (", @���'� ���. ���� Heading �
 KQR74 H "� ��. 

@
.� ��-��S-@!�/�T��/U��-����, ���

-T�.TS.�T��
JV K�7"�-� ���� 

K������ F�M ��� �- ���4 �����'�। �����W�-, @���'� ���/7�� ��.@
.� ��-��S-

@!�/�T��/U��-����, ���

-T�.TS.�T��
JV �
 KQR� H �- ��3�- F��G�� 

��J4 �N�� ����-�/ �
 ��
���4  ����-�-� ���� (X�Y�� 9��
� 3
�� K�7�
�3 �
� 

����।……..” 

The appellant claimed that, the products manufactured by it are 

water cup falling under H.S Code 39.24 but respondent No. 3, as well as 

the two appellate authorities below, upon examination of the specimen of 

the products available on record passed the impugned order on concurrent 
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findings holding that the item manufactured by the appellant do not fall 

under H.S. Code No. 39.24. Rather, the said item is essentially packing 

materials used for covering of Biscuit, Chanachur, Ice cream and etc. and 

therefore fall under H.S. Code No. 39.23. As such, the appellant is not 

entitled to exemption from payment of VAT under S.R.O. No. 227 of 2013 

and was rightly directed to submit price declaration under Mushak Form-

1(Ka) of the VAT Rules, 1991. 

In the above facts and circumstances, we find no legal infirmity in 

the impugned orders of the Tribunal as well as the VAT authorities below. 

 Accordingly, the 3(three) appeals are dismissed. 

 However, there will be no order as to cost. 

 Send down the lower Court’s record at once. 

  

Dihider Masum Kabir, J: 

I agree.  

 

 

 

 

 

Md. Gener Ali-B.O. 

 


