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Md. Kamrul Hossain Mollah, J:

On an application filed by the petitioner, under section 115(1) of the
Code of Civil Procedure, this Rule was issued calling upon the opposite
parties No.l and 2 to show cause as to why the judgment and decree dated
28.08.2014 (decree signed on 04.09.2014) passed by the learned Joint
District Judge, 3™ Court, Cumilla in Title Appeal No.151 of 2012
dismissing the Appeal and thereby affirming the judgment and decree dated

13.10.2010 (decree signed on 20.10.2010) passed by the learned Senior



Assistant Judge, Laksham, Cumilla in Title Suit No.05 of 2005 decreeing
the suit in part should not be set-aside and/or pass such other or further
order or orders as to this Court may seem fit and proper.

At the time of issuance of the Rule this Court stayed the further
proceedings of Title Execution Case No.l of 2012, now pending in the
Court of learned Senior Assistant Judge, Laksham Cumilla till disposal of
the Rule.

Facts necessary for disposal of the Rule, in short, are that the present
petitioners as plaintiff instituted the instant Title Suit No.05 of 2005 for
partition the suit land against the present opposite parties impleading them
as defendants contending in brief inter alia that the predecessor of the
plaintiffs namely Abdul Mannan and the defendants No.1-4 became owner
and possessor of the suit 1% and 1* kha schedule land to the plaint by way
of registered exchange deed No.7821 executed on 27.03.1990 and
registered on 28.03.1990 vide Ex(P) Case N0.2273 of 1968-1969. Abdul
Mannan being owner in possession of 1.206 acres of land in his 1/5™ share
and he died leaving behind the plaintiff No.1 as his wife, the plaintiffs
No.2/3 as his two sons and the plaintiff No.4 as his daughter. In this way
the plaintiffs became owner and possessor of 1.206 acres of land by way of
inheritance and have been possessing the same in ejmali with the
defendants. The suit property is not partitioned by meats and bound. It is
very urgent need to partition the property for peaceful use and ppossession.
The plaintiffs requested the defendants to partition the disputed property
repeatedly but the defendants did not pay any heed to the request and as

such the plaintiffs constrained to file this suit for partition.



Being notified the defendants No.1 and 2 having entered appearance
contested the suit by filing written statement denying all the material
allegations made in the plaint contending in brief inter alia that Rajani
Kumer Namah, Brindaban Namah, Ashiram Namah sons of Golak Chandra
Namah and Prasanna Kumer Namah, Satendra Chandra Namah sons of
Gagan Chandra Namah and Dino Bandhu Bhowmik Namah son of Ram
Sundra Bhowmik, Chapala Sundari Namah wife of Binod Namah were
owner and possessors of the suit land who exchange the same with Syeder
Rahman predecessor of the plaintiffs in the year of 1964 by an irrevocable
Power deed. Syeder Rahman submitted the said Power deed for registration
before the Deputy Commissioner (Revenue) Comilla and accordingly
Ex(P) Case No0.2273/1968-69 was started. Syeder Rahman sold 203
decimals of land to different persons by registered deeds and gifted 31
decimals of land to his daughter Firoza Begum orally and being owner in
possession of the rest 444.24 decimals of land gifted the same orally to his
three sons the defendants No.1/2 and A. Mannan by 1* wife and to the
defendants No.3/4 by his 2" wife and being title less died leaving behind
three sons the defendants No.1/2 and A. Mannan predecessor of the
plaintiff and three daughters namely Hanufa, Rasheda, Rowshanara by 1*
wife and two sons the defendants No.3/4 and three daughters namely
Chand Bibi, Rahima, Nurunnahar by his 2" wife. The defendants No.3/4
being owner in possession of 177.7 acres of land sold the same to the
defendants No.l and 2 and A. Mannan and others and became title less.
The Deputy Commissioner Revenue registered the exchange deed in favour

of five sons of Syeder Rahman on 27.03.1990. Among the three sons of



Syeder Rahman by 2™ wife Siddiqur Rahman was elder who maintained
his younger brothers and sisters with the income of the joint family and for
meet up the maintenance and other expenditure of his brothers and sisters
he sold 118.75 decimals of land by different kabalas and subsequently he
purchased 29.25 decimals of land from the defendants No.3/4 vide saf-
kabala deed dated 05.03.1976 with the joint income and in this way they
were owner and possessors of 177.95 decimals of land jointly. A. Mannan
being owner in possession of 59.16 decimals of land he separated and died
leaving behind the plaintiffs as his heirs who got the said land and are in
possession thereof but the plaintiffs filed this suit on the basis of series of
lies and the suit is liable to be dismissed with costs.

Both the parties adduced witnesses and exhibited documents to
prove their case and upon hearing the parties the learned Senior Assistant
Judge, Lakshm, Cumilla passed the judgment and decree dated 13.10.2010
(decree signed on 20.10.2010) in Title Suit No.05 of 2005 decreeing the
suit in part.

Being aggrieved by and dissatisfied with the judgment and decree
dated 13.10.2010 (decree signed on 20.10.2010) passed by the learned
Senior Assistant Judge, Lakshm, Cumilla in Title Suit No.05 of 2005
decreeing the suit in part the plaintiff-petitioners filed Title Appeal No.151
of 2012 before the learned District Judge, Cumilla. Thereafter, the said
Title Appeal was transferred to the learned Joint District Judge, 3" Court,
Cumilla for hearing and disposal. After hearing both the parties and upon
considering the materials on record the learned Joint District Judge, 3™

Court, Cumilla passed the impugned judgment and decree dated



28.08.2014 (decree signed on 04.09.2014) in Title Appeal No.151 of 2012
dismissed the said Title Appeal.

Being aggrieved by and dissatisfied with the judgment and decree
dated 28.08.2014 (decree signed on 04.09.2014) passed by the learned Joint
District Judge, 3™ Court, Cumilla in Title Appeal No.151 of 2012
dismissing the said Title Appeal and thereby affirming the judgment and
decree dated 13.10.2010 (decree signed on 20.10.2010) passed by the
learned Senior Assistant Judge, Lakshm, Cumilla in Title Suit No.05 of
2005 decreeing the suit in part, the petitioners filed this revisional
application under section 115(1) of the Code of Civil Procedure and
obtained the present Rule and order of stay.

Mr. Md. Akmol Hossain, the learned Advocate appearing on behalf
of the petitioners submits that the plaintiffs stated in their plaint that
“TAEE FIST ARG THT 3 b-8 W FTAMGE Spub R-VHLD R TEF A0 W
EX (P) Case = 3fremn wfefie @l oI T0" F9F 9/00/5ddo R OIfF@E
TS 8 3%/09/Sddo R SIFNEE @RFEIFEO Ay W G JET AW ST 3 ST ()
oifEe gfite Jo@® /¢ SkeT Wife wEeE W 8 W@l and prayed for
separate saham in respect of the said 1/5™ share equivalent to 1.205 acres of
land of Abdul Mannan as his heirs out of 6.0250 acres of suit land i.e. the
land of deed No.7821 dated 27.03.1990. But both the Court below
committed error of law in decreeing the suit in part calculating the share of
Abdul Mannan from 444.25 decimals of land after deducting 31+203=234
decimals of land in mentioning that Syeder Rahman transferred the said
land without referring any document on the basis of claim by the

defendants and in misreading the deposition of the P.W.1. The P.W.1 stated



in her deposition that, “sey 77 @, =P TE (T Fo o 2B@ W T 0
TEF 3D G 9% TeF, o Wl v TeF, b0 UM wo TGF SEd WNST o TeH
FE oo Ted FF¥ @ @7 and the defendant No.2, A. Salam son of
Syeder Rahman as D.W.1 stated in his cross-examination that “smma 3
OTIm FRW | (T TR G QP T W @ g R[RiFT S 67 FIe Wik wie
AW STo) 77 @, CEAGT TN [Ny FEm Fof g JER & ey a3 A B
3@zl but the learned trial Court distributed the suit land among the five
sons of Syeder Rahman after deducting 203 decimals of land in misreading

the deposition of the P.W.1 with a finding that, “9TSRER @1 AR @, IMI

S %R PRE I F9F WA 0 *03 ¢ RfTFe 200 o5 giim T4 w@e FF[
FERCKA| QTORER ©3 *[F A 8 00 *eF ol R IM I 888.3¢ *oF o
G TR T R @R At @A $9 F1Fe @, TF 888.3¢ *19F BN LM
IR O A6 (=201 wiF 631" and the learned Appellate Court also affirmed
the judgment and decree of the trial Court in finding that, “Tex “tFa o
O R99/S0Ub-bs 71 [T (ewal o1 fer ofy Tt @ fKamee 2l ==
AT 7S AR A SR TrPal SLF LITA 359 AT 0 6, 3¢ AT qbr
ASF, V0 A 9O *OF, 30 W Vo *OF YFC 00 *OF By 4T AT T FIe
oot fifon wfes b Rarn wea <o) Wity 0y *fod ofil 3T F ~fowre i e
@ACE T BT WIF FCI I 888, *0F PO WferF NLAFE (/TF S FF Soers
o9 =@ 8 3 & *ISe® 12 7@ @6 o¢ J@F CIRFSIE 7T IR 7 F9d S_RGT Tl
q«1”,which resulting in an error in the decision occasioning failure of
justice.

The learned Advocate lastly submits that both the Court below failed
to consider that Abdul Mannan predecessor of the plaintiffs became owner

and possessor of 1.205acres of land on the basis of registered exchange



deed executed on 27.03.1990 and registered on 28.03.1990 vide Ex (P)

Case No0.2273 of 1968-69 and also became owner and possessor of 1/3™

|
share of .292 acre= .0975 acre in total 1.3025 acres of land and the

plaintiffs became owner and possessor of the same by way of inheritance
and the D.W.1 also admitted in his cross examination stated that, “WIgi<
@GT TG Aledl EF wife IR ~Aledl TFE QW @ Fife R 1
and also stated that, “=ify @ IR 7T WHF Fife [R@Fw FH1” and as
such the plaintiffs are entitled to get separate saham in respect of the said
1.3025 acres of land, but the Court below did not consider the said matter,
which resulting in an error in the decision occasioning failure of justice.
Accordingly, he prays for making the Rule absolute.

Mr. Sazzad-Ul-Islam, the learned Advocate appearing on behalf of
the opposite parties submits thatRajani Kumer Namah, Brindaban Namah,
Ashiram Namah sons of Golak Chandra Namah and Prasanna Kumer
Namah, Satendra Chandra Namah sons of Gagan Chandra Namah and
Dino Bandhu Bhowmik Namah son of Ram Sundra Bhowmik, Chapala
Sundari Namah wife of Binod Namah were owner and possessors of the
suit land who exchange the same with Syeder Rahman predecessor of the
plaintiffs in the year of 1964 by an irrevocable Power deed. Syeder
Rahman submitted the said Power deed for registration before the Deputy
Commissioner (Revenue) Comilla and accordingly Ex(P) Case
No0.2273/1968-69 was started. Syeder Rahmann, sold 203 decimals of land
to different persons by registered deeds and gifted 31 decimals of land to

his daughter Firoza Begum orally and being owner in possession of the rest



444.24 decimals of land gifted the same orally to his three sons the
defendants No.1/2 and A. Mannan by 1* wife and to the defendants No.3/4
by his 2™ wife and being title less died leaving behind three sons the
defendants No.1/2 and A. Mannan predecessor of the plaintiff and three
daughters namely Hanufa, Rasheda, Rowshanara by 1% wife and two sons
the defendants No.3/4 and three daughters namely Chand Bibi, Rahima,
Nurunnahar by his 2" wife. The defendants No.3/4 being owner in
possession of 177.7 acres of land sold the same to the defendants No.1 and
2 and A. Mannan and others and became title less. The Deputy
Commissioner Revenue registered the exchange deed in favour of five sons
of Syeder Rahman on 27.03.1990. Among the three sons of Syeder
Rahman by 2™ wife Siddiqur Rahman was elder who maintained his
younger brothers and sisters with the income of the joint family and for
meet up the maintenance and other expenditure of his brothers and sisters
he sold 118.75 decimals of land by different kabalas and subsequently he
purchased 29.25 decimals of land from the defendants No.3/4 vide saf-
kabala deed dated 05.03.1976 with the joint income and in this way they
were owner and possessors of 177.95 decimals of land jointly. A. Mannan
being owner in possession of 59.16 decimals of land he separated and died
leaving behind the plaintiffs as his heirs who got the said land and are in
possession thereof but the plaintiffs filed this suit on the basis of series of
lies. Therefore, he prays for discharging the Rule.

I have heard the submissions of the learned Advocates for the

parties, perused the revisional application, the impugned judgment and



decree of the Courts’ below, the papers and documents as available on the
record.

It appears from the record that the plaintiff-petitioners claimed that
they will get 203 decimals of suit land. On the other hand, the opposite
parties claimed that the predecessors of the petitioners sold 203 decimals of
suit land, but they did not submits any deed before the trial Court in
support their claim. But, they filed a counter affidavit along with photo
copies of the four sale deed of the predecessor of the petitioners in this
Court mentioning that some portion of land in kabala deed No.5675 dated
02.09.1967 measuring area is 15 decimals in C.S. Dag No.215, Kabala
Deed No.1634 dated 12.02.1968 measuring area is 33 decimals in C.S. Dag
No.320, Kabala Deed No0.5599 dated 26.09.1970 measuring area is 30
decimals in C.S. Dag NO.59 and Kabala Deed No0.5994 dated 27.09.1970
measuring area is 39 decimals in C.S. Dag No.215 total area of land is 117
decimals have been sold out by late Sayedur Rahman father of the
opposite party No.2.

In the light of the above discussion, it appears that this case needs to
be remanded to determine by evidence whether the sale of the plaintiff's
predecessors is correct or not and it is also be proved submitting by the
certified copy of the said documents and also be marked as exhibits.

Considering the above facts and circumstances and materials on
record, I think that it will be best serve for ends of justice, if I send back
this case to the learned concerned Appellate Court for further hearing and
disposal on basis of the oral and documentary evidences.

In the Result, the Rule is disposed of with direction.
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The judgment and decree dated 28.08.2014 (decree signed on
04.09.2014) passed by the learned Joint District Judge, 3™ Court, Cumilla
in dismissing the Title Appeal No.151 of 2012 and thereby affirming the
judgment and decree dated 13.10.2010 (decree signed on 20.10.2010)
passed by the learned Senior Assistant Judge, Laksham, Cumilla in Title
Suit No.05 of 2005 decreeing the suit in part is hereby set-aside.

The learned Appellate Court, Cumilla is hereby directed to give
opportunity both the parties for submitting the additional evidence and
upon hearing the parties to disposed of the Title Appeal No.151 of 2012
within 01(one) year from the date of receipt of this judgment and order.

The order of stay granted earlier by this Court is hereby recalled and
vacated.

Send down the LCR along with a copy of this judgment and order to

the learned concerned Appellate Court at once.

Md. Anamul Hoque Parvej
Bench Officer



