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JUDGNMENT

M. Enayetur Rahim, J: This appeal, by leave, is directed against

the Jjudgment and order dated 08.07.2002 passed by the High
Court Division in writ petition No.5722 of 2001 arose from
proceedings of Appeal Case No.1810 of 1995, 1811 of 1995,
1813 of 1995, 1812 of 1995, 1814 of 1995 and 1889 of 1995
under section 31 of State Acquisition and Tenancy Rules, 1955
(hereinafter referred as to Tenancy Rules,1955) which was
restored after setting aside the earlier order of dismissal.
The facts, relevant for disposal of the instant appeal

are as follows:



The present appellants filed Writ Petition No.5722 of
2001 before the High  Court Division challenging the
proceedings of appeal Nos.1810 of 1995, 1812 of 1995, 1813 of
1995, 1814 of 1995 and 1889 of 1995 under rules 31 of the
Tenancy Rules, 1995.

In the writ petition it was contended, inter-alia, that
the name of the appellants recorded correctly in respect of
disputed land situated under Bogura Settlement Zone. Against
such record of rights some persons raised objection under
rule 30 of the Tenancy Rules, 1955, which was ultimately
rejected. Thereafter Appeal Case Nos.1810/95, 1811/95,
1813/95, 1812/95, 1814/95 and 1889/95 under rule 31 of the
said Rules were dismissed by the Appellate Authority by an
order dated 24.08.2000 on the ground of limitation.
Eventually, one Rokyea Begum filed an application before the
Ministry of Land and on the basis of the said application
writ-respondent No.2, Director of Lands after making an
inquiry set aside the earlier order of dismissal of the
appeals without serving any notice to the appellants and
appointed respondent No.3, Assistant Settlement officer for
re-hearing of the appeals. Consequently, the proceedings of
all of the 5 (five) appeals were again started. The
appellants without finding any other alternative remedy
compelled to file the TWrit Petition challenging the
proceeding of said appeals.

The writ-respondent Nos.5 and 6 contested the writ
petition by filing Affidavit-in-Opposition contending, inter-
alia, that, the writ-petitioners-appellants filed an
application for setting aside the order of restoration passed
by the Director, Land Records before the Director General,

Land Records and Surveys on 07.10.2001 and without waiting



for the result of the said application filed the Writ
Petition on 15.10.2001 which 1s not maintainable and 1is
liable to be discharged. They further contended that the
Director of land Records in exercising the power conferred
upon him as per provision of Rule 44 of the Tenancy Rules,
1955 restored the appeal cases. It was further contended
that, the Director, Land Records in due exercise of his power
set aside the dismissal order of the appeals and passed a
legal and valid order for re-hearing of the appeals by a
competent Assistant Settlement Officer under Bogura Zonal
settlement Office and hence, there 1s no 1illegality 1in
passing the order of restoration. It was further contended
that, at the time of attestation, the attestation officer on
the Dbasis of a false and fabricated deed of gift dated
16.06.1942 deleted the names of some heirs, who raised
objection under Rule 30 of the Tenancy Rules, 1955 and the
objection officer illegally rejected the same and against the
said rejection order they filed the appeals within date but
the Authority has been wrongly dismissed the appeals solely
on ground of limitation on 21.08.2000. Against the order of
dismissal the writ-respondent No.5 filed an application
before the Ministry of Land who forwarded the said
application to the Director General, Land Records and
Surveys. The Director General, Land Records and Surveys
ordered Director, Land Records to take necessary action for
disposal of the matter. The Director, Land Records ordered
the Zonal Settlement Officer, Bogura for disposal of the
appeals after re-hearing the same as because the appeals were
filed within the limitation period. But the writ-respondent
No.5 filed an application before the Director, Land Records

to the effect that they would not get Jjustice at Bogura



Settlement Office and hence on 03.09.2001 the said officer
passed an order to settle the appeals by the Assistant
Settlement Officer, Zonal Settlement Office, Dhaka.

A Division Bench of +the High Court Division after
hearing the said Rule Dby the impugned judgment and order
dated 08.07.2002 discharged the same.

Feeling aggrieved by the said Jjudgment and order, the
writ petitioner’s preferred civil petition for to appeal
No.1601 of 2002 before this Division and eventually leave was
granted.

Mr. Qumrul Hoque Siddique, learned Advocate, appearing
for the appellants having referred to Rule 31, 32, 42, 44 and
42A of the Tenancy Rules, 1995 submits that once appeal has
been disposed of on contest under Rule 31 of the Tenancy
Rules 1995, no review or other application 1lies and the
settlement authority has no Jjurisdiction to re-open the
matter other than to send to draft publication khatian of
final publication under Rule 32 of the said Rules. Even rule
42 does not empower the settlement officer to sit and act as
an appellate authority over the appellate order passed under
Rule 31 of the Tenancy Rules, 1955.

Mr. Hoque further submits that in the instant case no
allegation of fraud has been proved, thus the order passed by
the Director of Land Records 1is absolutely illegal and
without lawful authority and the High Court Division in
passing the impugned order failed to consider this legal
aspect and as such the impugned Jjudgment and order is liable
to be set aside.

Mr. Hoque also submits that Director of Land Records and
Surveys having been upgraded to Director General of Land

Records and the Director of Land Records being a sub-ordinate



officer, the exercise of power under Rule 44 of the Tenancy
Rules, 1955 by the said Director of Land Records is illegal
and without jurisdiction.

Per contra, Mr. Probir Neogi, learned Senior Advocate,
appearing for the respondent Nos.5(a)-(d) and 6 submits that
the High Court Division correctly held that the Director of
land Records and the Director of Land Records and Survey is
the same officer, when this officer performs his duty as
regards the matter of land records only, he is designated as
Director of Land Records, So, it 1is not acceptable at all
that the Director of Land Records 1is not authorized to
exercise the power of Rule 44 of Tenancy Rules. The
correctness of the view taken Dby the High Court Division
could be further clear from rule 44 which contemplates the
powers of Revenue-Officers under Chapter XIV of the State
Acquisition and Tenancy Act, 1955.

Mr. Neogi further submits that a complaint made by
Rokeya Begum [predecessor of respondents No. 5(a)-(d)] to the
Ministry of Land would <clearly show that deprivation of
female heirs in the district of Bogura by some Revenue and
Settlement Officers led by the then Zonal Settlement Officer
has been categorically alleged with material particulars, and
the Government in the Ministry of ©Land taking into
consideration the entire perspectives and facts of the case
directed the Directorate of Land Records and Surveys to look
into the matter, who passed the order impugned in the writ
petition.

Mr. Neogi having referred to the memo NoO.g 7R 9/56¢/48-5)>bLYy
wIffd 20/ok/2005 issued by the Director, Land Records addressed to
the zonal settlement office, Bogura submits that on an

inquiry it was found that fraud had committed in disposing



the 05 appeals in question and thus, the competent authority
cancelled the orders and directed the competent settlement
officer to hear the appeals afresh. The above order was
passed by the Director, Land Records within its jurisdiction
and thus, the instant appeal is liable to dismissed.

We have considered the rival submissions of the learned
Advocates for the respective parties, perused the impugned
judgment, the materials placed before us as well as the
relevant provisions of law.

To determine the issue involved in the present case it
is necessary to peruse rule 42A of the Tenancy Rules 1955,
which is as follows:

'42A. Correction of fraudulent entry before
final publication of record-of-rights-The
Revenue-officer, with the additional
designation of ‘Settlement Officer’ shall, on
receipt of an application or on receipt of an
official report for the correction of an entry
that has been procured by fraud in record-of-
rights before final publication thereof, after
consulting relevant records and making such
other enquiries as he deems necessary, direct
excision of the fraudulent entry and his act
in doing so shall not be open to appeal. At
the same time, the Revenue-officer shall make
the correct entry after giving the parties
concerned a hearing and recording his finding
in a formal proceeding for the purpose of

future reference.



This Division in the case of Bhawal Raj of Wards Estate

Vs. Rasheda Begum, reported in 15 BLC(AD) page-115 has held

to the effect:

Further

“After final publication of the record of
right, after the SA Survey the only mode for
correction of the same was through Civil Court
and thus subsequent to preparation of SA
record of right, the RS record of right was
prepared and after final publication thereof
the mode for correction of any wrong entry
appearing in the RS record was through Civil
Court and without moving the Civil Court no
correction 1in recent records of right 1is
lawful or permissible and as such, the draft
record of right 1in the instant case having
been prepared following the preparation of the
SA and RS records in accordance with law, the
attempts of the leave petitioner for
correction under Rules 30 and 31 of the State
Acquisition Rules, 1955 have failed. The plain

reading of the application dated 14-7-2002

allegedly filed under Rule 42A of the State

Acquisition Rules, 1955, ex-facie appears to be

a vague application, inasmuch as the said post

contains no specific allegation of any act of

fraud and it 1is the settled principle of law

that an application, not having disclosed any

act of fraud in its body, is not entertainable

and liable to be rejected.” (underlines

supplied to give emphasis)

in Civil Appeal No.02 of 2004, Government of

Bangladesh and others Vs. Shamsul Haque and another, this

Division has also held that;



“From the order of the Director General, it

appears that there was no finding or

observation of the Director General that the

writ petitioner-respondents managed to procure

the entry in the record-of-right by practicing

fraud or entry was fraudulent one or that he

consulted the relevant records or that made

other enquires or that gave the parties

concerned a hearing concerned a hearing in as

much as Rule 42A of the Rules empowered the

Director General to correct the entry after

due compliance of the aforesaid legal

requirements. Rule 42 provided that a Revenue

Officer appointed with the additional
designation of a “Settlement Officer” may, at
any time Dbefore the publication of final
record-of-rights, direct that any portion of
the proceedings referred to in rules 28 to 32
in respect of a district, or 1local area,
should be cancelled and that the proceedings
should be taken up fresh from such stage as he
may direct. But in the instant proceeding, as
it appears from the order of the Director
General, that the provisions of Rule 42A and
42 had not Dbeen followed, that is, it is
apparent from the order of the Director
General itself that the same was unlawful.”

(underlines supplied)

In view of the above settled proposition it is clear
that a Revenue-officer, with the additional designating of
‘settlement officer’ has got the authority/jurisdiction to
re-open an appeal 1if on receipt of an application or on
receipt of official report for the correction of an entry

that has been procured by fraud in record-of-rights before



final publication thereof, after consulting relevant records
and making such other enquires as he deems necessary, direct
excision of fraudulent entry and at the same time, revenue
officer has got the power to make the correct entry after
giving the parties concerned a hearing and recording his
findings.

Thus, it is crystal clear that if fraud has been done in
recording of right before final publication thereof, the
Revenue Officer can hear the matter afresh after consulting
relevant records, making such other enquiry necessary, if he
deems and giving opportunity of being heard of the parties.

Rule 41 of the Tenancy Rules, 1955 provides power of
settlement office, which is as follows:

“41. Power of Settlement Officer of withdraw
and transfer  cases: - A Revenue-officer
appointed with the additional designation of
“Settlement Officer” may also withdraw from
the file of any Assistant Settlement Officer
or Revenue-officer subordinate to him any of
the proceedings under Chapter XVII and may
dispose of them himself or transfer them for
disposal to any other Assistant Settlement
Officer or Revenue Officer subordinate to
him.”

Mr. Hoque has raised another issue that Director of Land
Records has no authority to pass an order pursuant to the
Rule 44 of Rules, 1955 as the said post has been upgraded as
Director General of Land Records and Surveys.

Section 44 of the Tenancy Rules, 1955 runs as follows;

“44. Powers vested in Director of Land Records

and Surveys:- In respect of all operations
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under Chapter XVII of the Act which have been
placed under the administrative control of the
Director of Land Records and Surveys,
Bangladesh, he may discharge all the functions
of a Revenue-Officer under the said Chapter
and shall have all the powers of a Settlement
Officer under rules 36, 38,39, 40, 41, 42, 42A
and 42B.”

Upon perusal of the above rule it 1is clear that the
Director of Land Records and Surveys has been vested with the
power to discharge all functions of a Revenue Officer and
shall have all powers of Settlement Officer under rule 42A
along with some other rules in respect of all operation under
chapter XVII of the State Acquisition and Tenancy Act.

In the instant case it reveals from the record that
predecessors of the present Respondents No.5(a)-(d), Rokeya
Begum, filed a compliant Dbefore the Ministry of Land
regarding the alleged fraudulent entry in the record and
thereafter Ministry of Land forwarded the same to Director
General, Land Records and Surveys who ordered the Director,
Land Records to dispose of the matter. Thereafter Director,
Land Records after making an enquiry on the allegation made
by Rokeya Begum and upon consideration of the said enquiry
report he set aside the orders passed 1in 05 appeals and
directed a competent officer to hold hearing of the appeals
in gquestion.

The letter dated 23.08.2001 contains the decision of
Director, Land Records runs as follows:
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a3 T TEER SET2R TATEER SR PN ISR Sb30/5C , Sudd/6C SHd/6¢,
SUDO/E, SbrD8/5C R Sbrbrd /o T AT (FET ST AT |

AP TR @ TR TR Sfiee] TP @R ST Safe oA (@ Tef smseaea
v @3 AftafFre e SHie @WaAr, Sie @ferar Seife @ftegr, @i
QRFGR, ARSI T em*(© AT (7 RIRER AW, G- T G A @R
AACEBN T 2T | (R T @, SbD0/5C, SEIY/SC SHIR/5C, SHd9/6e, Sbrd8/o¢ @R
Mrbd/o¢ R AT @ WIRE @@ O & IR | WG, A @& ¢ () B-re
ST (IR REE ST (e *IANE |

Sbbrd/SE R WA (A0 :3-9-5¢ 2 SIfFey wifleT T T 8% T oW 23R (AT

TR | Sobd/oe T AR (FER &4 Wiaa waEics [Kee e SieR FiRaices s
GG R WPT QY e SIifce vtz a1 23310R | ©¥iv Nege a1 23Ae | 68 i
A AT IO 28-b-20003 OIRTY Shbd/66¢ T AW @16 © 07 Sb T @R
SHdd/6e TR AR @G 2 TP ¢ T swifn (riRar <ifve SiEices ARy AR o
TR | BT, Sbdd/6¢ IR Svbrd/o¢ TR AR (7 fF qata @7« (e 23ATE |
Tfafre woter @ref oMt a1 zew wrge Wi (AR e IR (e oifae
TG WM FRARREAEE Oe Oftd Fiong 2IAMT GR SE@e A (@™
fifere TRYE A0 @SN3 G ST T 23T 7L T |
GTSRYE, W [P Gk TE @FC omaeg el 9T (ST ACEFF SATETET SR
FREAE GIERE Sb30/5E, Sbdd/5& SHdR/5E, Srd0/5C, Shd8/6C dR Shbd/oe T
A (FER 28-0b-2000% SRR AW doee Wa ey [fawenz 8sw f[Kfare aws
TR GORHEI ST FAT 23T | dbrbrd /D¢ TR T (FER SNIM Soob FCd O =N
7 RRYICe NeFT 41 23 | TG A (T IFe a8 @R o T=FEl GOt
SRER AT (ATSH S SIRFTR GFo0) (ST EOTCTs SeT[ JWTE ST W3l f=ife
TR ARG AVCF 2-e FRCS SRS We= el Fal 28T | B 0fe Geeal | G
G A SIS AT 724 |

kit

(T3 egPeT 237N
AT (PN 7H0)

From the above, it is clear that fraudulent act had been
committed in disposal of the appeal Nos.1810/95, 1811/95,
1813/95, 1812/95, 1814/95 and 1889/95 under rule 31 of the
Tenancy Rules, 1955 and concerned authority 1i.e. Director

Land Records after holding enquiry passed the necessary
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orders, which is within the ambit of rule 42A and 44 of the

Tenancy Rules, 1955.

From 9 ¢ ¢ e Simed xeend miRkig 369 as produced before this
court by Mr. Hoque, 1t transpires that Director General of
Land Records and Surveys Directorate has been empowered to
TRITY FAFSIHACE AT Fo! A o &%= © And Director, Land Records
is bound to do perform any assignment delegated to him by the
Director General. Thus, in exercising power under rule 42A
and 44, the Director, Land Records did not commit any
illegality; rather he passed the same within his
jurisdiction. Thus, we find no substance in the submission of
Mr. Hoque, that the Director, Land Records had passed the
order exceeding his Jjurisdiction.

Having considered the facts and circumstances of the
present case coupled with the settled proposition of law by
this Division, we find no substance in the appeal.

Accordingly, the appeal is dismissed without any order

as to cost.

C.J.
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