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At the instance of the above named informant-Naraji
applicant-petitioner (hereinafter referred to either as the informant

or the complainant or the petitioner), this application has been




£y

filed by invoking this Court’s power of quashment under Section
561A of the Code of Criminal Procedure, 1898 (CrPC) in an
expectation to set aside the Judgment and Order dated 09.01.2014
passed by the learned Senior Sessions Judge, Gaibandha in
Criminal Revision No. 271 of 2012 and, also, the Judgment and
Order dated 24.07.2012 passed by the learned Senior Judicial
Magistrate, Gaibandha in G.R. Case No. 205 of 2009
(Gobindagonj) arising out of Gobindagonj Police Station Case No.
22 dated 11.05.2009 (presently Sessions Case No. 372 of 2012)
taking cognizance against the charge-sheeted accused persons
under Sections 302/201/34 of the Penal Code and discharging the

four FIR-named accused persons after holding Judicial Enquiry.

The background of issuance of this Rule, in short, is that
one Md. Aynul Hoque alias Abdul Mannan, as the informant,
lodged an FIR alleging, inter-alia, that on 10,05.2009 at about
08.30 hours his son Ahsan Habib Pinu (hereinafter referred to as
the victim) went to the local Bazar and when the victim was not
returning home, the informant and other relatives rushed to every

possible places and, eventually, a 12-year old minor boy, who is a

distant grandson of the informant, found the head of the victim
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fEtir_mg;i_n”tl]F_ _l_iri}]gof one Md. Liagat Ali and therefrom they
pulled out the dead body of the victim. The informant alleged in
the FIR that there was a long-standing dispute over establishment
of an educational institution between the informant and Liakat Ali
and, for which, the informant suspects that (1) Md. Liakat Ali
along with (2) Md Bablu Mia, (3) Md. Manik Mia, (4) Md Ruhul
Amin and (5) Md Rakibul Islam killed his son and hid the dead
body in the latrine. Upon receiving the above FIR, the police
investigated the matter and submitted charge-sheet on 29.03.2010
under Sections 302/201/34 of the Penal Code against Mcl. Babul

Mia and !flaru_n_u_r__!_i__a_sllifl and, at the same time, final report was
presented in favour of four FIR-named accused, including Md.
Liakat Ali, which prompted the informant to file a Naraji Petition.
On considering the averments of the said Naraji Petition, the
Court on 02.08.2010 ordered for conducting a _Judicia] Enquiry by
a Judicial Magistrate. Accordingly, a Judicial Magistrate from the
Judicial magistracy at the District of Gaibandha (hereinafter
referred to as the Enquiring Magistrate), after conducting the
Judicial Enquiry, on 30.11.2011 came up with the__sa_tpi_ﬁ_nﬂi_ﬂg_s

as were recorded by the police and, then, the learned Senior

Judicial Magistrate, Gaibandha (hereinafter referred to as the
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cognizance-taking Magistrate) took cognizance against 2 (two)

charge-sheeted accused persons and discharged the other not-sent-
up four accused persons vide his order dated 24.07.2012. Being
aggrieved by and dissatisfied with the same, the informant filed a
revisional application before the Senior Sessions Judge,
Gaibandha who dismissed the revisional application upholding ,t_hi
Order passed by the Senior Judicial Magistrate, Gaibandha.
Challenging the legality and propriety of the above two Orders,
the informant-petitioner approached this Court under Section

561A of the CrPC and hence the Rule,

Mr. Sarwar Ahmed, the learned Advocate appearing on
behalf of the informant-petitioner, takes us through the FIR and,
side by side, the statements made by the Judicial Witnesses (JWs)
and submits that while the FIR merely contains the suspicion by
the informant against Md. Liakat Ali, Md. Babul Miah, Md.
Manik Miah, Md. Ruhul Amin and Ragibul Islam, the statements
of JWs clearly suggest that they were involved in the murder. He,
then, draws our attention to the report prepared by the Enquiring
Magistrate and submits that the Enquiring Magistrate, having not

Judiciously evaluated the statements of the JWs and having come



to the conclusion that nothing was found against Md. Liakat Ali
and his 3 cohorts, committed a serious illegality. He next submits
that the cognizance-taking Magistrate uiterly failed to perform his
duty in having his own satisfaction and to independently decide as
to whether cognizance should be taken against the non-proposed
accused. In support of his above count of submissions, he refers to
the cases of Anwaruddin Molla Vs Hamid Molla 18 DLR 295 and
Md. Akbar Hossain Vs Hasanul Hoque Inu 11 BLT (AD) 166. Mr.
Sarwar Ahmed, thereafter, takes us through the Judgment passed
by the learned Sessicns Judge in disposing of the revisional
application and submits that the revisional appiication was
disposed of in a perfunctory manner without applying his judicial
mind and comments that it is simply unbefitting for a Senior
rect reproduction Sessions Judge to write such a Judgment, given that the same is
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anyone with ordinary prudence upon considering the JWs’
statements would be of the view that there is a prima facie case
against the FIR-named suspected persons, this Court, instead of
remanding the case to the cognizance-taking Magistrate for further

enquiry, should direct the Magistrate to take cognizance against
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all the suspected persons straightaway. In response to a query

' made by this Court as to whether this Court is competent to direct

the Magistrate to take cognizance, he professes that since the
present appiication is not under Section 436 of the CrPC but under
Section 561A of the CrPC, this is a unique case where this Court
is amply empowered to straightaway direct the Magistrate
concerned to take cognizance of the offence against the not-sent-

up accused.

By making the above submiéainns, the learned Advocate for
the petitioner prays for setting aside the Ju;:lg,ment and Order dated
09.01.2014 passed by the Ie:arned. Senior Sessions Judge,
Gaibandha in Criminal Revision No. 271 of 2012 and, also, the
Judgment and Order dated 24.07.2012 passed by the learned
Senior Judicial Magistrate, Gaibandha in G.R. Case No. 205 of
2009 (Gobindagonj) arising out of Gobindagonj Police Stati!:m
Case No. 22 dated 11.05.2009 which presently is pending before

the Court of learned Sessions Judge bearing Sessions Case No.

372 of 2012.

Per contra, Mr. Md. Sultan Mahmud, the learned Advocate

appearing on behalf of the opposite party no. 2, takes us through
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the Final Report as well as the Judicial Enquiry Report and
submits that since the investigation carried out by the police
department tallies with the outcome of the Judicial Enquiry, this
Court should not interfere with the Orders passed by the learned
cognizance-taking Magistrate and the learned Senior Sessions
Judges. He, then, submits that while in a fit and proper case, this
Court sometimes orders for further enquiry, but this is not a case
of that kind warranting further enquiry by the Magistrate or police.
He submits that it is the setiled principle of our jurisdiction that
the High Court Division is not competent to pass any direction
upon the Magistrate to take cognizance of the offences alleged. In
support of his submissions, he refers to the cases of Bangladesh
Vs Yakub Sardar 40 DLR (AD) 246 and Yousuf A Hossain Vs

KM Rezaul Firdous 48 DLR (AD) 53.

After hearing the submissions of both the sides, having
perused the application together with its annexures (FIR, charge-
sheet, Naraji application, statements of the JWs, report of the
Enquiring Magistrate, Order of taking cognizance by the
Magistrate and the Order passed by the Senior Sessions Judge in

criminal revision) and upon reading the relevant laws and



decisions, it appears to us that this Court is required to adjudicate
upon the following legal issues, namely, (i) whether the Enquiring
Magistrate carried out the Judicia! Enquiry properly and, then,
prepared a judicial Enquiry report appropriately, (ii) whether the
Magistrate dealt with the issue of taking cognizance accurately
and (iii) whether this Court is empowered to direct the Magistrate
to take cognizance, if the impugned Orders are quashed/set aside

by us.

Let us take up the first issue, namely, whether the Enquiring
Magistrate carried out the Judicial Enquiry properly and, then,
prepared a Judicial Enquiry report appropriately. It would be
profitable for adjudication upon this issue, if we try to be
acquainted with the terms ‘Enquiry’ and ‘Judicial Enquiry’, at
first. While the definition of the term ‘enquiry’ is available,
having been provided in Section 4(1)(k) of the CrPC in the
following wordings “every enquiry other than a trial conducted
under this Code by a Magistrate or Court”, there is no such
statutory definition of the phraseology “Judicial Enquiry”. The
Black’s Law Dictionary inscribes ithe meaning of the phraseology

“Judicial Enquiry” in the following wordings “an official in-Court




investigation of events, facts and actions to address a question of
law and render an opinion”. Commonly, Judicial Enquiry is
known to be an enquiry, of any accident or crime, carried out by a
Judge or Judicial Magistrate upon being directed by a Court of
law/by the President of the Country/by the Parliament/by the
Cabinet/by the Prime Minister. While for carrying out
investigation by the police officers, there are prescribed provisions
in the CrPC and the Police Regulations of Bengal, 1943, there is
no such statutory procedural provisions or Apex Court's
guidelines in place for conducting a Judicial Enquiry. From the
perspective of criminal proceedings, while the statutory source of -
commencing a Judicial Enquiry is Section 202 of the CrPC,
Section 5398 of thg CrPC provides the extent of activities of a

: Judicial Enquiry. Therefore, Judicial Enquiry in connection with
Correct reproduction
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Md. Mozammel Haq offence ordered by a Judicial Magistrate to be carried out by the
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same Judicia! Magistrate or by another Judicial Magistrate for the
purpose of ascertaining the truth or falsehood of the complaint
and, in ascertaining the truth or falsehood of the complaint, the
Enquiring Magistrate may do anything which s/he considers to be

relevant and appropriate, including taking evidence of witnesses
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on oath under Section 202(2A) CrPC and visiting/inspecting the
crime spot and other place/s, as mandated by Section 539B of the

CrPC.

The Enquiring Magistrate, at the end of carrying out a
Judicial Enquiry, is required to prepare a Judicial Enquiry Report
on the basis of the statements made by the JWs together with their
remarks/comments about the demeanour of the JWs, if any
aemeanour is ever noticed by the Enquiring Magistrate, as well as
the findings and observations on other step/s taken by the
Enquiring Magistrate, such as visiting the place of occurrence
under Section 539B of the CrPC, taking snaps of the place of
occurrence and the injury on the body, eic. In course of
preparation of a Judicial Enquiry Report, the Enquiring Magistraie
should seek to form her/his own opinion without being influenced
by the findings and proposals made by the [0 in the report
submitted under Section 173 of the CrPC and the same should be
forwarded to the Chief Metropolitan/Judicial Magistrate who, then
her/himself, or any other Magistrate assigned by the CMM/CIM,
would independently consider the issue of taking cognizance

under Section 190 CrPC or dismissal of the complaint under
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Section 203 CrPC upon examining all the materials of the police
report, namely, FIR, sketch map, index, seizure list, medical
certificate, post-mortem report & inquest report (in case of any
homicidal offence), the statements made by the witnesses under
Sections 16! & 164 of the CrPC, the statements/confessions made
by the accused under Section 164 of the CrPC, case diary, for, the
police report under Section 190 (1)(b) of the CrPC does not mean
only the report prepared by the 1), but it also includes all the
materials mentioned above, and, also, upon examining all the
materials of the Judicial Enquiry Report, which includes the
statements of the JWS, together with the remarks on the
demeanour cf the JWs, findings and observations on the seized
goods/articies seen by the own cyes of the Enquiring Magistrate,
on the crime spot/other places visited and inspected under Section

539B CrPC and other incriminating materials.

Now, let us look at the facts of this case. From a minute
perusal of the annexed papers, it transpires that the FIR was
lodged on 11.05.2009 under Sections 302/201/34 of the Penal
Code against 5 (five) suspected persons namely, (i) Md. Liakat Ali

(1) Md. Bablu Mia (iii) Md. Manik Mia (iv) Md. Ruhul Amin and



correct Tép’
of the OF

aduction
i.-\‘_ﬂﬂ al ..

12

(v) Md. - Rakibul Islam and, after the investigation, the
Investigating Officer (IO) on 29.03.2010 while proposing to
prosecute Md. Babul Mia and another person, named, Md. Harun
Ur Rashid who was not named in the FIR, recomimended to
release other 4 suspected persons, When the informant filed a
Naraji application, the learned Magistrate vide his Order dated
02.08.2010 ordered a Judicial Enquiry. Upon skimming through
the materials of the Judicial Enquiry, it appears that the learned
Enquiring Magistrate did not visit and inspect the place of
occurrence or did not make any effort to take evidence from any
witnesses other than those witnesses whose names were furnished
by the complainant. Names of four witnesses were furnished by
the complainant and their statements were taken on oath by the
Enquiring Magistrate. JW1 is the informant himself, JW2 is the
brother of the informant and JW5 & JW4 appear to us to be
neutral witnesses. All these 4 (four) JWs made their statements
between 02.09.2010 to 19.09.2010. The statements of two neutral

witnesses, namely, the JW3 & JW4 are quoted below respectively:

“TT 5d/¢/2o00d B Sifdy FHE SHEW v/s PR At ciem
oam @i TarErefes | e @fn 99 foer e ofE
CETE THiEe g | O™ Wi 9 So/e/yoos 3 wifad
WA 20/d0-00 TR fate Frrwe, wee, dfeew, W @
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Even if it is presumed that the learned Enquiring Magistrate
did not consider it handy to visit the crime-spot or any other place
and also did rot feel beneficial to take evidence from any person
other than the witnesses cited in the petition of complaint, let us
vet whether the findings and observations made by the Enquiring
Magistrate reflect the statements made by the JWs. The learned
Enquiring Magistrate’s report dated 30.10.2011 contains the

following findings and observations:

“In view of the Order dated 02.08.2010, this Court
issued notice upon JWs and after examining them it
appears to this Court that the two sent-up accused
mentioned in the police report have overt acts and
there is no direct and substantive intelligence against
the not-sent-up accused. For taking cognizance or
any necessary order, this report along with the
statements of JWs is sent accordingly” (the
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underlined word “inteliigence” is, perhaps, meant to
be involvement/participation/abetment).

From a bare reading of the above statements made by the
JW3 & JW4, it is evident that the victim was last seen with the
FIR-named suspected persons near the place of occurrence, but it
appears to us that the Enquiring Magistrate utterly failed to notice
the said crucial event and did not record the said important aspect
in his findings. It further appears to us from the above report
submitted by the Enguiring Magistrate that hc. tagged up and
relied on the findings of the police in preparing the Judicial
Enquiry Report. Therefore, we hold that the Judicial Enquiry was
not carried out properly, and the Judicial Enquiry Report was not
prepared appropriately. However, our above findings are not
capable of vitiating the Judicial Enquiry, for, inspection of the
place of occurrence was a discretionary step for the Enquiring
Magistrate and, also, the failure to prepare an appropriate Judicial
Enquiry Report is a mere irregularity, which always can be cured
at the stage of consideration of the same by the cognizance-taking

Magistrate.

Now, let us see whether the cognizance-taking Magistrate

dealt with the matter of taking cognizance accurately. On




24.07.2012, the learned Senior Judicial Magistrate (cognizance-
taking Magistrate) in taking cognizance passed the following

Order:

Seen. In view of the Judicial Enquiry Report,
cognizance w's 302/201/34 of the Penal Code is taken
against the sent-up in c/s accused. Not-sent-up in c/s
accused are discharged. The case is ready for trial,
hence the same is sent to learned Sessions Court for
necessary step. Next date 28.08.12.

A mere perusal of the above Order gives this Court an
understanding that the learned Magistrate was entrusted with the
duty of cognizance-taking Court before being sufficiently
scasoned by gaining cxperiences in magisterial functions. The
function of taking cognizance by a Judicial Magistrate is zan
important step in our criminal justice system and, in taking
cognizance, while, in a CR .case, a Judicial Magistrate is duty
bound to examine and consider the complaint petition, statements,
made by the complainant under Section 200 CrPC and if there is a
Judicial Enquiry, then, the Judicial Enquiry Report and, likewise,
in the GR case, the FIR, the statements made by the wimes.ses
under Sections 161 & 164 C;*PC, the statements made by the
accused under Section 164 CrPC, the police report and the other

incriminating mater:als, but s/he is not bound by the findings and
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recommendations of the police report or the Judicial Enquiry
Report, for, the law envisages that the cognizance-taking
Magistrate shall be compietely independent in having the primary
satisfaction as to whether there is any prima facie evidence of

commission of offence by any accused for taking cognizance.

In other words, when a criminal case is filed in the Police
Station by lodging an FIR and, after investigation of the said case,
the Investigating Officer (IO) submits a police report
recommending for prosecuting or discharging any accused perémm,
the Magistrate is not bound by the recommendation made by the
O for discharging any accused; rather the Magistrate is at liberty
to take cognizance of any offence against any person either on the
basis of the materials avaiiable before the Magistrate, such as, the
police report or on the basis of his own knowledge/suspicion ﬁr
information received from any person other than a police officer
under Section 190 (1)(b) or under Section .19{'] (1)(c) of the CrPC,
as the case may be. And, when a crimina] case is filed th_ﬁ_}uglh
Court by presenting a petition of complaint/oral q{)mplaint before
a Magistrate, the Magistrate is at liberty either to take cognizance

directly under Section 190 (1)(a) of the CrPC on the basis of the
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statements made by the complainant under Section 200 CrPC or,
in the event that the complaint is sent for Judicial Enquiry, on the

basis of Judicial Enquiry Report.

However, in a GR case, after submission of the police
report by the 10 when a Naraji petition (complaint petition) is
filed and the Magistrate directs for Judicial Enquiry, then, upon
receiving the Judicial Enquiry Report, the Magistrate is at liberty
to take cognizance either on the basis of the Judicial Enquiry
Report, treating the same as ‘information received from any
person other than a police officer’ under Section 190 (1)(c) of the
CrPC or on the basis of his own knowledge/suspicion under
Section 190 of the CrPC or on the basis of the police report under
Section 190 (1)(b) of the CrPC or on the basis of complaint
(Naraji petition) under Section 190 (1)(a) of the CrPC following
finding prima-facie truthfulness as to the allegation made in the
complaint petition through carrying out Judicial Enquiry. It is to
be borne in mind by the learned cognizance-taking Magistrates of
the land that the only source of the power of taking cognizance of
any offence by the Magistrates of Bangladesh is Section 190 of

the CrPC and, therefore, at the time of taking cognizance, it is a



"

pivotal duty for a Magistrate to see whether taking cognizance of
any offence fits into or relates to any of the clauses of sub-Section
(1) of Section 190 of the CrPC. Thus, a Judicial Magistrate or an
Executive Magistrate having been empowered io take cognizance
by the Government under Secticn 190(4) of the CrPC is
competent to take cognizance of any offence against any person in
addition to the person recommended by the 10 and/or the
Enquiring Magistrate resorting to any of the provisions which are

enumerated under sub-Section (1) of Section 190 of the CrPC.

In this case, the iearned Magistrate took cognizance of the
offence under Sections 302/201/34 of the Penai Code only against
twe persons and discharged others simply saying that “in view of
the Judicial Enguiry Report cognizance wunder Sections
302/201/34 of the Penal Code is taken against the sent-up accused
in ¢/s”. Evidently, the learned Magistrate did a stereotyped job,
for, there is no effort on his part to assess the statements of the
JWs by himseif independently and thereby form his own vi_ew as
to whether any statements have been made by the JWs implicating

the persons who have been named in the petition of complaint.
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The proposition of law, as emanates from our research, that
after receiving the Judicial Enquiry Report, when the Magistrate is
going to pass an order on taking cognizance of any offence against
any person/s under Section 190 (1) of the CrPC or dismissal of the
complaint under Section 203 of the CtPC, it is incumbent upon the
Magistrate to examine and consider the nitty-gritty of the Judicial
Enquiry Report. In other words, to meticulously look at the
statements of JWs and the comments on the demeanour of the
JWs, findings and observations on other steps taken by the
Enquiring Magistrate and, then, upon considering the above
materials, if the Magistrate is prime-facie satisfied that the report
prepared by the Enquiring Magistrate, rg::nm_mending for
prosecuting all the accused named in the complaint petition or
opining to prosecute a few and discharge others or proposing for

oduction ' :
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her/his own opinion on the Judicial Enquiry Report so as to be
evident on record that the Magistrate did not seek to
stereotypically agree or disagree with the comments/remarks

/findings/observations made or the views expressed by the
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tnguiring Magistrate and, therebv, the cognizance-taking
Magistrate has independently formed her/his own opinion in
taking cognizance of the offence or dismissing the petition of

complaint.

Applying the above ‘ratic’ of the law laid down by us
hereinbefore in examining the legality and propriety of the
Jurlic-ial Enquiry Report, it appears to us that the cognizance-
teking Magistrate failed to deal with the issue of taking
cognizance 28 per the provisions of law and, accordingly, the
Order passed by the Magistrate dated 24.07.2012 in taking
cognizance of the offence only against two persons upon dropping

off the names of four accused is liabie 10 be quashed.

With our above findings and decision on the impugned
Order dated 24.07.2012 passed by the learned Senior Judicial
Magistrate, Gaibandha {cognizance-taking Magistrate), the otner
impugned Order dated (9.01.2014 passed by the learned Senior
Sessions Judge, Gaibandha in Criminal Revision No. 271 of 2012
is also destined to be guashed. It 1s pertinent to record here that
when this Court had asked the learned Advocate for the

informant-petitioner for not taking any step for disposal of the
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Rule, in reply thereto, it was contended that the petitioner was
reluctant to proceed with the enquiry and trial of this case during
the period the learned Senior Sessions Judge is stationed at
Gaibandha Judgeship, for, he was simply counting his time to go
on retirement and was not conscientiously performing his duties.
Some other derogatory comments about the quality of his
performance, which had been performed just. before his
retiremnent, were also heard from the Bar, but those are ignored to
register here. It transpires from the annexed papers that the learned
Sessions Judge took two years to dispose of this revisional
application against an Urder of a Magistrate, albeit the issue of
adjudication was very petty in nature. More so, from the manner
and style of handing down this impugned Judgment by none othgr
than a Senior Sessions Judge of the State, this Court puts it on
record that the performance he has demonstrated in.dea]ing with
this petty matter is below the quality that this State deserves from
a judicial officer who is at the helm of the judicial functions of a
District, for, the Judgment and Order pﬁSsed by him is merel;»;r a
replication of the Order passed by the cognizance-taking
Magistrate and there was not even a minimuxﬁ effort from his part

to scrutinize as to whether the cognizance-taking Magistrate
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assessed the statemenis of the JWs indcpsndsmly.af the Enquiring
Magistrate’s view, let alone examining the asﬁect of accuracy of
the Judicial Enquiry conducted by the Enquiring Magistrate or
appropriatencss of preparation of Judicial Enquiry Report by the

Enquiring Magistrate.

Now, following resolution of this Court that both the
impugned Orders are liable to be quashed, what becomes the
present status of this case and what is the next course of action to
oe taken by the Court below; (i) shouid there be an order by this
Ccr.urt to conduct further enquiry under Section 436 of the CrPC or
(ii) by exercising the power of this Court under Section 561A
CrPC, should it be sent back to the iearned CIM to consider airesh
the Judicial Enquiry Report upon independently analyzing the
statements of the JWs or (iii) should this Court direct the
cognizance-taking Magistrate (o take cognizance against the
persons whose complicity in the alieged offence is apparent from
the JWs, exercising its inherent power under Section 561A of the

CrPC?

Section 436 of the CrPC is placed within Chapter XXXII,

which mainly consists of Sections 435 436, 439 & 439A, under
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the caption “Of Reference and Revision”. Had this petition been
filed directly before this Court, bypassing the Court of Sessions
Judge’s revisional forum, for revising the corder passed by the
Magistrate with a prayer “to direct the CJM to make further
enguiry into the informani/complainant’s complaint, part of which
has been dismissed under Section 203 of the CrPC” (wordings
employed in Section 436 of the CrPC), then, in view of the
dismissal of complaint against some of the accused without
recording independent findings and reasonings by the Magistrate,
it would have been incumbent upon this Court to allow the prayer
requiring the CIM of Caibandha to make further enquiry into the
complaint. Evidently, this application has not been filed before
this Court for revisinn._ Due 1o the prohibition imposed upon tl'ns
Court by Section 439(4) of the CrPC, this Court cannot entertain a

second revision against the Order of the revisional Court.

It has been submitted by the learned Advocate for the
accused that the High Court Division or the Sessions Judge is not
competent 1o direct the Magistrate ta.cr take cognizance and, at best,
this Court may direct the Magistrate to make further enquiry ina

fit case, but the present case is not a fit case to order so. In an
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effort to substantiate the abmre. submissions, the cases of
Bangiadesh Vs Yakub Sardar 40 DLR (AD) 246 and Yousuf A
Hossain Vs KM Rezaul Firaous 48 DLR (AD) 53 have been
referred to by the learned Advocate for the accused. Let us discuss
the facts and legal issues of the cited cases. In the case of Yusuf
A. Hasan Vs Rezau! Firdous 48 DLR(AD) 53, the accused was a
Government servant and when he had written about the
complainant’s corruption to his higher authority, the complainant
filed a defamation case under Section 500 of the Penal Code.
Since the accused had done it in his official capacity, the law
requires that the comsslainant must obtain approval from the
Government for filing this kind of case. Thus, there was no scope
for the Magistrate to take cog_niz.ance against the accused wimqm,
first, seeing the Government’s sanction to prosecute the accused
and, consequently, the complaint was dismissed and, in course u_f
adjudication of the matier by the Appellate Division, the Apex
Court, while upholding the order of dismissal of the complaint
petition did not order for further enquiry into the complaint, made
an observation that neither the Sessions Judge nor the High Court
Division can direct the Magistrate to tak; cognizance of an

offence. In the other referred case, namely, Bangladesh Vs Yakub
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Sarder 40 DI_..R(AD) 246, the issue before the Apex Court was,
whether the Sessions judge is empowered to direct a Magistrate to
send the case to him for triai when the Magistrate dismissed the
cumﬁlaint under Section 203 of the CrPC. In disposing of the
case, while the Apex Court found it a proper case to direct for
further enquiry into the complaint, however, in Paragraph 8 of this
Judgment, the Apex C.ciurt indicat;s:d that had the High Court
Division exercised its inherent power, there would have an
occasion to examine the issue as to whether thé High Court
Division is competent to direct the Magistrate to issue summon
against the accused towzrds sending the accused to the trial Court
Thus, the facts of the afore-referred cases being different from the
facts of this case and, more importantly, the issues taken up by the
Apex Court for adjudication in the afore-cited cases being not

similar, the ‘ratio’ laid down therein is not applicable in this case.

While it is a settled principle of law, which is being
consistently followed by us, that n an appropriate criﬁinal
revisional application, direction of further enquiry should be made
by the Sessions Judge or the High Court Division upon receiving

an application under Section 436 of the CrPC inio any complaint
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which has.been disrﬁissed under Section 203 or 204(3) of the
CrPC, or into the case of any person who has been discharged
from an offence, however, in this case, since the
informant/complainant did not have the scope of approaching this
Court invoking its revisiona! jurisdiction for revising the Order
passed by the Magistrate, does he deserve an order of further
enquiry into his complaint under Section S61A of the CrPC? The
answer thereto now requires to he searched, for, the presém
application, has been filed under Section 561A of the CrPC and
the same being maintainable, as has been held in the case of Syed
Ehsan Abduliah Vs Siate Zﬁl?{lj L&J 135 by this Court after
revisiting scores of case-laws of our jurisdiction and that of the
sub-continent, the inherent power of this Court may well be
invoked for securing the ends of justice, either to order for further
enquiry or for fresh consideration of the materials available before
the Magistrate or for directing to rake cognizance of the offence
aganst the accused who have not begn proposed to be prosecuted

vy the IO and also by the Enquiring Magistrate.

Now, let us see what types of ends of justice would be met

if this Court directs for further enquiry. Since it wouid be unfair to



direct further enquiry by any police officer after carrying out &
J udiéial Enquiry, logicaily, there may be a further Judicial Enquiry
oy a different Enquiring Magistratc. What are the steps the new
Enquiring Magistrate would take; presumably s/he rﬁay visit the
rcievant places and may take additional evidence from some more
witnesses. However, it is unlikely tﬁat by visiting the relevant
place/s after 9 (nine) years of the cceurrence, the new Enquiring
Magistrate is going to obtain any usefu! information and also aiy
additional wimesses. Themfure, it would be a futile exercise to
carry out a further Judicial Enquiry. it follows that there may be
an order by this Court o the CIM for consideration of the
statements of the JWs afresh in an expectation to judiciousiy
assess the said statemenis and thereby independenily pass an
order, either, of taking cognizance of the offence against the
persons named in the police report & Judicial Enquiry Report
together with the persons named in the petition of complaint, or.
cf being in agreement with the recommendations made by the 10
and the Enquiring Magistrate dropping off the names of the four

accused.
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Now, a pertinent guestion comes up for consideration h.}.r
this Court as to what wouid happen if the new mgniz.ance-takiﬁg
Magistrate passes the same order which was passed by the
previous cognizance-taking Magistrate. The answer is that the
informant is to approach this Court again and, pursuant thereto,
this Court also would pass the same order again. So, ultimately,
there would be repeated exercise at the cost of putting the
informant at harassments. With the above hypathetiéal scenario,
ihe question that pops-up is that is this Court helpiess in this kind
of situ.atiun to direct the Magistrate to take cognizance against the
persons whose complicity in the alleged murder is apparenty
evident in the statements of the JWs or the statements made by the
witnesses under Sections 161 & 164 of the CrPC or by the
accused under Section 164 of the CrPC or in any other

prosecution materials?

The power of taking cognizance of an offence against any
accused is vested in the Magistrates by the Legislature vide
Section 190 of the CrPC and, therefore, it is fhe Magistrate who
shouid be satisfied as to whether cognizance is to be taken or not

against any person, be s/he is recommended by the 10/Enguiririg



Magistrate or not and, thus, the function of raking cognizence
being the exclusive business of the Magistrates, passing an order
of direction: upon the Magistrate 1o take cognizance is beyond the
competence of the Sessions Judge and High Court Division in
exercising their appellate or revisionai jurisdiction. However, by
exercising the power under Section 561A of the CrPC, in a fit and
proper case, which may be found in the rarest of rare cases, the
High Court Division is wel! competent tc direct the Magistrate 1o
take cognizance towards securing tne ends of justice. For example,
from the prosecution imaterials when any one with ordinary

prudence would be able 0 sum up that 1+1 becomes 2, making

perverse decision and, in that scenario, interference by the High
Court Division exercising its. :inherent power wouid be quite
justified. Similarly, when it is vividly discgmibie from the
evidence available before the Magistrate that s/he dia not have any
option other than to take cognizance of an offence against any
accused, passing an order of non-prosecuting the said accused. will

be a perverse one.
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After carrying .m']t can—:;fui exﬁminati{}n of the provisions of
Sections 190, 200, 202, 203, 204, 435, 436, 439, 439A and 561A
of the CrPC, we are of the view that upon receiving the Naraji
petition against the police report if é Judicial Enquiry is conducted
and on consideration of the police report, Judicial Enquiry Report
and other prosecution materials, the Magistrate does not take
cognizance of an offence against any accused by dismissing the
Naraji petitioni (complaint) wholly/partly under Section 203 of the
CrPC and the informant-complainant seeks to revise the order
directly from the High Court Division without preferring ‘a
revision before the Court of Sessions Judge, the High Court
Division’s proper order would be to direct further enquiry. But
when the informant-complainant ;akes recourse to the inherent
power under Section 561 A of the CrPC, irrespective of the ract
whether the petitioner invoked the inherent power directly or after
exhausting the revisional forum of the Court of Sessions Judge, on
the grouna that there is no need for further enquiry in the
backdrop of availability of the evidence already obtained through
Judicial Enquiry, the High Court Division is not powerless to
direct the CIM or the concerned Magistrate to take cognizance of

an offence against any accused against whom prima facie
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evidence is very much evident in the Judicial Enquiry Report
subject to the condition that the High Court Division is satisfied
that the order of the MEgiE-‘.-rﬁle in dismissing the WNaraji
(complaint) entirely/partly was perverse or ex-facie wrong being
manifastly at variance with the:- evidence which the Enquiring
Magistrate obtained. The rationale behind holding the above view
s that when the informant, upon disagreeing with the outcome ;’Jiﬁ
the investigation by the police, opts .fur Judicial Enquiry and the
Judicial Enquiry revesals commission of an offence against the
accused named in the complaint peti.tinn, but the Magistrate does
not take cogrizance, ther= is no need to conduct further enquiry as
the informant-complaingnt is not raising grievance against the
Judicial Enquiry; the complainant’s grievance in the said situation
:3 only against the Order of tht; cognizance-taking Magistrate. And
when the CJM/the concerned’ Magistrate would be asked to
consider the Judicial Enquiry 'Report afresh and, pufsuant thereto,
if the Magistrate passes the self-same order, sending back the
matter to thf; CIM/concerned Magistrate would turn to be an

exercise in futility.
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However, in this case, we arec not passing any order
directing the CJ M or the concerned Magistrate to take cognizance,
for, we are of the view that ends of justice would be met if we
direct the CJM to hear the issue of taking cognizance upon
judiciously evaluating the evidence available in the f'll.e, iﬁ
particular, the statements of the JWs and, thereby, pass an
appropriate order of taking cognizance of the alleged offences
against all the accused or a few, either under Section 190(1) of the
CrPC or dismiss the Naraji pétit.inn.{cump!ain't) wholly/party

under Section 203 of the CrPC.

Before parting with this Judgrﬁent, this Court finds it to be
its Constitutional duty under Article 109 of the Constitution o set
down some guidelines fﬁr the learned Sessions Jﬁdges who deal
with the criminal revision applications against the Orders and,
also, for the learned Magistrates assigned as Enquiring
Magistrates and cognizance-taking Magiﬁtratea with  an
expectation that they would endeavour to be accurate in passing
Judicial Orders and help the Judiciary to save invaluable working

hours, which are being spent in dealing with Revisional and



Miscellanecus matters and, thereby, establish and uphold the

majesty and magnanimity of the Judiciary.

uidelines for the learned Sessions Judges:

(i} In exercising the criminal revisional power bestowed
upon the learned Sessions Judges, they should not shrug
off their duty and responsibility of revising the
impugned Judgment/Order by simply agreeing or

disagreeing with the lower Court’s Judgment/Order.

(11} They are statutorily obligated to delve deep into the
question of law in the context of the given facts of the
concerned case and, then, record their own view/s
reflecting - their - independen:  performance and

ne la / competence.
¢ ' (iil) They must be judicious and quick in disposing of the
evisional matiers filed against any Order so that the
general peqple cannot blame the judiciary that the
enquiry or trial of a case is delayed due to the poor and

siow performancez of the Courts.



(i)

i

Immediately before reti'rert;aﬁt from service, while many
of the Government servants of this country possess a
tendency to be in dereliction of their respective duties
and work in a cavalier fashion, the iearned District and
Sesstons Judges must not hold the aforesaid mentality;
rather they should be more serious in performing théir
duties at such juncture of their service, so that their
junior colleagues, the.Supremu Court, the Advocates and

the Court-staff remember them forever with admiration.

(v} They should put in their best efforts to earn recognition

(vi)

from the citizenry that the Judiciary is the most dynamic
and patriotic organ of the State, being manned and run

by honest, brilliant, vigilant and skilled officers.

In i_:ﬂllabnra-tinn with the CMM/C] M-_., ti;ey shall hold, at
least once in a month, a Judicial conference with all the
Judges and. - Magistrates at the office of the
District/Metropolitan SESSiDI;lS Judge with a view to
knowing the hurales/problems they are facing in
carrying out their performance and, then, seek to find

solution in the light of the provisions of {1} Civil Rules
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and Orders and (2) Criminal Rules and Orders. There
should be a special session in the conference, where the
Sessions Judges and CMM/CIM shali share the
interpretations on the provisions of procedural laws of
the iand (namely, CPC& CrPC) settied by the Apex

Court.

Guidelines for the learned Magistrates who would be assigned

for conducting Judicial Enquiry:

i) While the primary duty of an Enquiring Magistrate is to
take statements from the witnesses whose names are citad
in the petition of complaint/Naraji petition, sthe should
also take starements from zﬂ-‘: persons wno appear ic the

Enquiring Magistrate to be relevant witnesses.

. i)  An Enguiring Magistrate should endeavour to visit and
racl {Bﬂr?ﬁ-mal " o : g
Corfwmeon®™ inspect the placs of occurrence, if it transpires to her/him
o MhoTE™ I omest to be useful for the purpose of ascertaining the veracity of
M, et BT et
s e .
Tl Jysiats 3 5 3 . " vica
som cont ¥ the allegations made in the complaint/Naraji petition.

i) In preparation of the fudicial Enguiry Report, an Enquiring
Magistrate should record the demeanour of the JWs, if

there was something noticeable, in zddition to staring
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her/his own findings and opinion on the works done by

her/him.

iv) An Enquiring officer must try to complete the judicial

enquiry within the shortest possible time.

Guidelines for the learned Magistrates who take cognizance:

1) In taking cognizance, a Magistrate must minutely examine
all the available _pm.secution materiais,. namely,. -FtR,
skcn;._h map, Ilnde.x, seizure list, medical ceniﬁcate,'lpﬁsth
mortem report & Inquest report (in case of homicidal
nffénce}, the statements made by the witnesses under
Sections 161 & 164 of the  CrPC, the
statements/confessions made by the accused under Section

164 of the CrPC, case diary, ior, the police report under

L ‘!lGIIL'l - :
ck m?-f‘?“ﬂx Section 190 (1)(b) of the CrPC does not mean only the
G’C’ﬂeﬁ \ne o9 ' e
ok ;
m;. report prepared by the 10, but it also includes all the
28T et %
. Mmool gaded : . - . : o
hesi® g_m%‘fw'-@m.ﬂ“‘" materials mentioned above. And if there is any Judicial
?I-'-"li.!h ‘._'1_-,-.'1" 3

Enquiry, the cognizance-taking Magistrate must examine
all the materials of the Judicial Enquiry Report, which
include the statements of the JWS, together with the

remarks on the demeanour of the JWs, findings and
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observations on the seized gooos/articles seer: by the own
eyes of the Enquiring Magistrate, on the crime spot/other
places visited and inspected under Section 5398 CrPC and

other incriminating materials.

In a CR Case, be it based on oral/written iaetition or Naraji
petition, when a Magistrate takes statement under Section
200 CrPC, s/he should precisely record the statements of
the complainant from which any one may be able to

understand the nature of the allegation.

A Magistrate should be satisfied from the statements made
under Section 200 CrPC that there is prime facie ingredient

to take cognizance of any offence.

If it is a complaint under Section 138 of the NI, Act, 2
Magistrate must follow the guidelines laid down in the case

of Aleya Vs the State 12 ALR 2018(1) HCD 90

A Magistrate must get satisfaction on histher own before
taking cognizance of an offence against any person. S/he
must niot confine her/himself to the pfﬂpﬁsaiﬁrecommendaﬂmn
made by the /O or the Enquiring Magistraie. While s/he is

free 1w take - cognizance against any accused not
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recommended/proposed by the /O or ihe Enquiring
Magistrate, s/he is not competent to drop off any person
against whom charge-sheet has been filed and/or
recommendations have been made by the Enquiring

Magistrate.

In the result, the Rule is made absolute and the Judgment alfid
Order 09.01.2014 passed by the lcarned Senior Sessions Judge,
Gaibandha in Criminal Revision Nﬁ. 271 of 2012 and, also, the
Judgment and Order daléd 24.07.2012 passed by the learned Senior
Judicial Magistrate, Gaibandha in G.R. Case No. 205 of 3009
(Gobindogonj} arising out of Gobindogonj Police Station Case
No.22 dated 11.05.2009 (af present Sessions Case No. 372 of 2012)
taking cognizance against the charge-sheeted accused persons under
Sections 302/201/34 of the Penal Code and discharging the non-sent-
up accused persons in the ﬂhal;gﬂ-ﬁhﬂﬁf after holding Judicial

Enquiry, are hereby set aside.

In view of the fact that this case has run a :.ﬁ_igzag course for
& period of nearly 9 years, it would be wise for the léamed CIM,
Gaibandha to have the hearing nn.the issue of taking cognizance
of the alleged offence against the dropped off accused persons on

proper evaluation of the evidence of the JWs, by either the CIM
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her/himself or by an experienced Judicial Magistrate. The hearing
should be aimed at getting prima fucie satisfaction as to whether
there are materials for prosecuting any accused, not for making an
assessment of convicting the accused. The Magistrate shall be at
liberty to take cognizance of an offence against al! of the accused
or only against the accused against v.;fhum s/he is satisfied that
there is/are ingredient/s to prosecute. But it is to be remembered
by the Magistrate that s/he is not empowered to drop oft the
accused against whom the IO énd the Enquiring Magistrate have

recommended for prosecution.

The -iearned Disicict and Sessions Judge, Gaibandha is
directed to hold a judicial conference within 15 (fifteen) days of
the receipt of this Judgment and Order with all the leamed J udges
of the Gaibandha Judgeship and the leamed Judicial Magistrates
of Gaibandha with an aim to educate and instruct them about the
guidelines laid down by this Court in this Judgment as well as the
guiding principles set out in the Judgment passed by this Court in

the case of Aleya Vs the State reported in 12 ALR 2018(1) HCD 20

and, thereafter, submit a compliance report before the Regisirar

T e —a s A S
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General of the Supreme Court of Bangladesh within 7 (seven)

days of holding the aforesaid judicial conference.

The Office is directed to communicate this Judgment and
Order together with a copy of the Judgment passed by this Court
in the case of Aleya Vs the State reported in 12 ALR 2018(1) HCD
90 to the learned Sessions Judge of Gaibandha and the learned

Chief Judicial Magistrate of Gaibandha, at once.

The Registrar General is directed to disseminate a copy of
this Judgment to the all District/Metropolitan and Sessions Judges
of the country, either by sending it by registered post or by

displaying this Judgment in the website of the Supreme Court of

Bangladesh.

Md. Rezaul Haque, J: Md. Rezaul Hague

[ agree.

Muhammad Khurshid Alam Sarkar

Memo No. '}gﬂ/} Cnl. Dated
Copy of the Court's Order dated 25.01.2018 forwarded to the. ;AL ol B fg
1) Sessions Judge, Gaibandha.

2y Chief Judicial Magistrate, Gaibandha.
¥ The Registrar General of Bangladesh Supreme Court for information and necessary

achion,
By Order
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