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Present: 

 

Ms. Justice Zinat Ara 

            And 

Mr. Justice J. N. Deb Choudhury 

  

 

Zinat Ara, J: 

 

 In this writ petition under article 102 of the Constitution, the 

petitioner has challenged the legality of the notices under Nathi Nos. 

���-�(��)/��-
(��)/�������/����-���
/��� dated 26.11.2013 

(Annexure-B to the writ petition) and ���-�(��)/��-


(��)/�������/����-���
/��
 dated 12.12.2013 (Annexure-C to the 

supplementary affidavit) issued by respondent No. 3.  

 Relevant facts necessary for disposal of the Rule Nisi, in brief, 

are as follows:- 

The petitioner-Kamal Uddin Ahmed, as an individual, 

submitted his return of income before the Deputy 

Commissioner of Taxes, Taxes Circle-67(Companies), Taxes 

Zone-4, Chittagong (briefly stated as the DCT) under section 

82BB of the Income Tax Ordinance, 1984 (hereinafter referred 

to as the Ordinance) showing his income at Tk. 15,88,796/-. He 

paid taxes of an amount of Tk. 2,67,498/- on his income for the 

assessment year 2011-2012. The said return was accepted by 

the DCT under sub-section (1) of section 82BB of the 

Ordinance. The return has not been selected for audit under 
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sub-section (3) of section 82BB of the Ordinance by the 

National Board of Revenue (hereinafter stated as NBR). After 

about a period of two years, the Inspecting Additional 

Commissioner of Taxes, Range-2, Taxes Zone-4, Chittagong 

(shortly stated as the IACT) issued the impugned notice under 

Nathi No. ���-�(��)/��-
(��)/�������/����-���
/��� dated 

26.11.2013 purporting to take action under section 120 of the 

Ordinance by treating the return as an assessment order passed 

by the DCT on total misconception of law of universal self-

assessment scheme under section 82BB of the Ordinance 

enacted by the Parliament. 

The petitioner also filed a supplementary affidavit stating 

that the IACT issued another notice under Nathi No. ���-

�(��)/��-
(��)/��� ����/����-���
/��
 dated 12.12.2013 

correcting letter dated 12.12.2013; that the petitioner submitted 

written objection as to the jurisdiction; that respondent No. 3 

then issued letter dated 15.01.2014; that respondent No. 3 

ignoring his jurisdiction in the matter of universal self-

assessment scheme under section 82BB of the Ordinance, 

passed order dated 02.02.2015 under section 120 of the 

Ordinance illegally. Eventually, respondent No. 4, the DCT 
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passed an assessment order under sections 82BB(1)/120 of the 

Ordinance on 04.02.2014 as per direction of the IACT.   

 In the backdrop of the aforesaid facts and circumstances, the 

petitioner filed this writ petition and obtained the Rule with an order 

of stay of operation of the notice demanding taxes. 

 Respondent No. 2, the Commissioner of Taxes, contested the 

writ petition by filing an affidavit-in-opposition supporting the 

impugned notices issued by the IACT contending, inter-alia, that non-

selection of a return for audit does not mean that other provisions of 

the Ordinance will not be applicable, if necessary; that, in the instant 

case, the IACT correctly initiated proceedings under section 120 of 

the Ordinance in the interest of the revenue for which he is 

empowered and entrusted; that the IACT rightly issued notice under 

Memo No. ���-�(��)/��-
(��)/�������/����-���
/��� dated 

26.11.2013 invoking power as contemplated in section 120 of the 

Ordinance; that the petitioner filed the return under section 82BB 

(universal self-assessment scheme) of the Ordinance and the DCT 

issued a receipt of the said return and the said receipt is deemed to be 

an order of assessment by the DCT for the assessment year 2011-2012; 

that the petitioner himself admits it in paragraph 4 of the writ petition; 

that the IACT examined the record and considered that the order 

passed by the DCT under section 82BB(1) of the Ordinance is 
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erroneous in so far as it is prejudicial to the interest of revenue and 

stating detailed reasons he issued impugned notice No. ���-

�(��)/��-
(��)/�������/����-���
/��� dated 26.11.2013 for 

giving the petitioner an opportunity of being heard; that issuance of 

the said notice is quite justified and within the purview of the 

provision of section 120 of the Ordinance; that the receipt of a return 

submitted under section 82BB of the Ordinance, is an assessment 

order of the DCT; that the petitioner in response to the notice under 

section 120 of the Ordinance and corrigendum thereof for an 

inadvertent mistake with regard to a date submitted a reply along with 

oral representation through his legal representative on 29.12.2013 

seeking the abeyance of the proceedings initiated under section 120 of 

the Ordinance; that the petitioner deliberately suppressed the relevant 

facts necessary for deciding the dispute; that the order under section 

120 of the Ordinance had already been passed before filing the writ 

petition; that the petitioner has ample opportunity to go for appeal, if 

he is dissatisfied with the order. So, the question of irreparable loss 

does not arise at all; that the instant writ petition is frivolous, 

vexatious, without merit and with malafide intention to avoid payment 

of Government revenue and, as such, the Rule is liable to be 

discharged. 
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 Mr. Sarder Jinnat Ali, the learned Advocate for the assessee-

petitioner, takes us through the writ petition, the supplementary 

affidavit thereto, the connected materials on record as well as the 

provisions of sections 82BB and 120 of the Ordinance and forwards 

before us the following arguments:- 

(1) a return submitted under section 82BB of the 

Ordinance under universal self-assessment scheme 

and accepted by the DCT under sub-section (1) 

may only be selected for audit by NBR under sub-

section (3) of the said section of the Ordinance. 

Hence, the issuance of notices under section 120 

by treating the self-assessment under section 82BB 

of the Ordinance to be an order of assessment 

passed by the DCT is without jurisdiction; 

(2) under section 120 of the Ordinance, the IACT has 

only jurisdiction to interfere with the assessment 

order, if there has been any error of law. But, he 

cannot invoke his jurisdiction under section 120 of 

the Ordinance in case of any error of facts; 

(3) in the instant case, from the impugned notices, it is 

evident that the IACT only pointed out some error 

of facts and not any error of law resulting in loss of 
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Government revenue. Therefore, the IACT had no 

jurisdiction to modify the assessment order or 

direct the DCT to revise the same under section 

120 of the Ordinance and impugned notices and 

subsequent proceeding are illegal and liable to be 

struck down. 

In reply, Mr. S. Rashed Jahangir, the learned Deputy Attorney 

General, appearing with Mr. Titus Hillol Rema and Ms. Salma 

Rahman, the learned Assistant Attorney Generals, on behalf of the 

respondents, takes us through the affidavit-in-opposition, the 

provisions of sections 82BB and 120 of the Ordinance and contends 

as follows:- 

(A)  there is no provision in the four corners of the 

Ordinance that a return submitted under section 

82BB shall remain outside the ambit of section 120 

of the Ordinance. Therefore, the IACT has 

jurisdiction to pass an order under section 120 of 

the Ordinance;  

(B) under section 82BB of the Ordinance, the DCT has 

jurisdiction to receive a return or cause to be 

received by any other official authorized by him 

and issue a receipt of such return only where an 
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assessee furnishes a correct and complete return of 

income. In case, an assessee furnishes a correct 

and complete return of income, in such case, the 

DCT is to issue a receipt of such return and the 

said receipt shall be deemed to be an assessment 

for the assessment year for which the return is filed; 

(C) in the instant case, the assessee submitted a return 

which was incorrect and incomplete and, as such, 

the acceptance of the return by the DCT under 

section 82BB of the Ordinance was beyond his 

jurisdiction and therefore, the IACT legally 

invoked his jurisdiction under section 120 of the 

Ordinance, as the DCT committed an error of law 

in accepting an incorrect and incomplete return 

erroneously and it was prejudicial to the interest of 

the Government revenue. Therefore, the impugned 

notices issued by the IACT under section 120 of 

the Ordinance are lawful and the Rule is, thus, 

liable to be discharged. 

In view of the submissions as advanced by the learned 

Advocates/the learned Deputy Attorney General for the contending 
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parties, the sole question to be decided in the Rule is the legality of 

the notices issued by the IACT under section 120 of the Ordinance. 

We have examined the writ petition, the supplementary 

affidavit thereto, the affidavit-in-opposition and the connected 

materials on record. We have also carefully examined the relevant 

provisions of sections 82BB and 120 of the Ordinance to the best of 

our ability. 

It is an admitted proposition that the assessee-petitioner filed 

his return of income for the assessment year 2011-2012 under 

universal self-assessment scheme under section 82BB of the 

Ordinance. It is also admitted that the DCT accepted the said return 

and issued acknowledgement receipt accordingly. Admittedly, NBR 

has not selected the return for audit under section 82BB(3) of the 

Ordinance. There is no dispute that the IACT, subsequently, issued 

the impugned notices by invoking his jurisdiction under section 120 of 

the Ordinance. The initial notice dated 26.11.2013 and the 

corrigendum dated 12.12.2013 issued by the IACT read as under:- 

""¢houx   Bfe¡l 2011-2012 Ll hR−ll BuLl j¡jm¡l ®r−œ 120 
d¡l¡u L¡kÑH²j NËqe J öe¡e£ fËp−‰z 

 
  Efk¤ÑJ² ¢ho−ul fË¢a Bfe¡l cª¢ø BLoÑZ Ll¢Rz 

    p¡hÑSe£e ü¢edÑ¡lZ£ fÜ¢al BJa¡u Bfe¡l c¡¢MmL«a 2011-

2012 Ll hR−ll BuLl ¢lV¡ZÑ¢V Ef Ll L¢jne¡l LaÑªL NËqZf§hÑL Na 

20/11/2012 ¢MËø¡ë a¡¢l−M 82¢h¢h d¡l¡u j¡jm¡ ¢eÖf¢šl B−cn fËc¡e 
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L−lez Ef Ll L¢jne¡−ll H B−cn ¢ejÀh¢ZÑa L¡l−Z ï¡¢¿¹f§ZÑ 

(Erroneous) q−u−R Hhw H−a l¡S−ül r¢a p¡¢da q−u−Rx 

1z  2011-2012 Llh−oÑ Bfe¡l pÇfc J c¡u ¢hhlZ£ 16 ew Lm¡−j 

pÇf−cl ®j¡V f¢lhª¢Ü fËcnÑe L−le 1,32,24,341/-V¡L¡ z EJ² 

pÇf−cl f¢lhª¢Ül Evp ¢qp¡−h phÑ−j¡V aq¢hm c¡h£ L−le 

1,32,24,341/-V¡L¡ k¡l j−dÉ Awn£c¡l£ g¡jÑ CE¢eue ¢gn¡l£S 

®b−L E−š¡me fËcnÑe L−le 90,00,000/-V¡L¡ BCep‰a J 

®k±¢š²L eu; 

2z  BC¢V-10¢h ®a Bfe¡l HLL j¡¢mL¡e¡d£e hÉhp¡ fË¢aù¡e ®jp¡pÑ 

B¢mg L−j¡¢X¢VS q¡ES, ®jp¡pÑ B¢mg NË²g Ah ®L¡Çf¡e£S Hhw 

®jp¡pÑ ®p¡e¡m£ ®VÊ¢Xw L−f¡Ñ−lne Hl j§mde ¢qp¡−hl ¢ÙÛ¢a fËcnÑe 

L−le 6,70,968/- V¡L¡, AbQ EJ² fË¢aù¡e pj§−ql 

pj¢ða ¢ÙÛ¢af−œ j§md−el ¢ÙÛ¢a fÐc¢nÑa B−R 22,59,764/-  

V¡L¡z AbÑ¡v Bf¢e ¢ÙÛ¢af−œ j§mde ¢qp¡−h ¢ÙÛ¢a−a (22,59,764-

6,70,58,968) h¡  15,88,796/- V¡L¡ Lj fËcnÑe L−le; 

3z  BC¢V-10 ¢h ®a SIBL Hl phÑ−j¡V ®nu¡−ll pwMÉ¡ fËcnÑe L−le 

97,17,523¢V k¡l ¢hfl£−a ®nu¡−ll phÑ−j¡V j§mÉ fËcnÑe Ll¡ qu 

6,20,58,990/- V¡L¡ z ¢L¿º fË¢a ®nu¡−ll c¡j 10/-V¡L¡ j§−mÉ 

®j¡V j§mÉ cy¡s¡u 9,71,75,230/- V¡L¡, AbQ Bf¢e 

®nu¡−ll ¢qp¡−h (9,71,75,230-6,20,58,990)  

h¡ 3,51,16,240/- V¡L¡ Lj fËcnÑe L−le; Hhw  

4z  Bf¢e hÉ¡wL p¤c Bu J ¢ÙÛ¢a kb¡kb i¡−h fËcnÑe L−le e¡Cz  

h¢ZÑa L¡l−Z Ef Ll L¢jne¡l LaÑªL Ll j¡jm¡ ¢eÖf¢šl B−cn¢V 

ï¡¢¿¹f§ZÑ (Erroneous) qJu¡u Hhw Ha l¡S−ül r¢a qJu¡u r¢aNËÙÛ 

l¡Sü f¤el¦Ü¡−ll m−rÉ Bfe¡l 2011-2012 Ll hR−ll Ll 

j¡jm¡l ¢hfl£−a BuLl AdÉ¡−cn 1984 Hl 120 d¡l¡u L¡kÑH²j 

NËqZf§hÑL BN¡j£ 30/12/2013 ¢MËx a¡¢lM f§hÑ¡q² pL¡m 10.00 O¢VL¡u 

öe¡e£ d¡kÑ Ll¡ q−m¡z öe¡e£−a ¢ejÀü¡rlL¡l£l pjÈ¤−M q¡¢Sl q−u fË−k¡SÉ 
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fËj¡Z¡¢cpq hš²hÉ ®f−nl SeÉ Bfe¡−L ¢Lwh¡ Bfe¡l f−r j−e¡e£a 

®L¡e ®~hd fË¢a¢e¢d−L ¢h−noi¡−h Ae¤−l¡d Ll¡ q−m¡z'' 
 

 ""¢houx   2011-2012 Ll hvp−ll  BuLl j¡jm¡l ®r−œ 120 d¡l¡u 

L¡kÑH²j NËq−Zl ¢hfl£−a öe¡e£l ®e¡¢V−nl  Corrigendum 

Cp§Éz 

  p§œx   Aœ ®l−”l 26/11/2013 ¢MËx a¡¢l−Ml pÈ¡lL ew f−l-

1(32)/LA-4(QVÊ)/120 d¡l¡ 2013-2014/278z 
  

 Efk¤ÑJ² ¢hou J p§−œl  fË¢a Bfe¡l cª¢ø BLoÑZ Ll¢Rz 

Bfe¡l   2011-2012 Ll hR−ll BuLl j¡jm¡l ¢hfl£−a  

BuLl AdÉ¡−cn 1984 Hl 120 d¡l¡u L¡kÑH²j NËqZ Ll¡ q−u−R-- k¡ 

p§œÙÛ f−œl j¡dÉ−j Bfe¡−L Ah¢qa Ll¡ q−u−Rz H fËp−‰ Bfe¡l 

AhN¢a J fË−u¡Se£u hÉhÙÛ¡l SeÉ S¡e¡−e¡ k¡−µR ®k,  i¥mhnax p§œÙÛ 

fœ¢V−a öe¡e£l ¢ce j¤âZS¢ea ï−ml L¡l−Z 30/12/2013 ¢MËx Hl 

f¢lh−aÑ 20/12/2012 ¢MËx E−õM Ll¡ q−u−Rz H Ae¡L¡¢´Ma ï−ml SeÉ 

B¿¹¢lLi¡−h c¤x¢Maz 

Hja¡hÙÛ¡u p§œÙÛ f−œ öe¡e£l ¢ce ""20/12/2012 ¢MËx'' Hl ÙÛ−m 

""30/12/2013 ¢MËx'' fË¢aÙÛ¡¢fa q−hz p§œÙÛ ®e¡¢V−nl AeÉ¡eÉ fËp‰ 

Af¢lh¢aÑa b¡L−hz 

   S¡a£u l¡Sü A¡c¡−u Bfe¡l pq−k¡¢Na¡ L¡je¡ Ll¢Rz '' 

 

Section 82BB of the Ordinance as prevalent in the assessment 

year 2011-2012 reads as under:- 

  

“82BB. Universal self Assessment.— 

(1) Subject to sub-section (3), where an assessee, 

either manually or electronically, furnishes 

a correct and complete return of income, 

the Deputy Commissioner of Taxes shall 

receive such return himself or cause to be 
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received by any other official authorized 

by him and issue a receipt of such return 

normally or electronically and the said 

receipt shall be deemed to be an order of 

assessment for the assessment year for 

which the return is filed. 

(2) A return shall be taken to be complete, if it 

is filed in accordance with the provisions of 

sub-section (2) or (3) of section 75 and tax 

has been paid in accordance with section 74. 

(3) Notwithstanding anything contained in sub-

section (1), the Board or any authority 

subordinate to the Board, if so authorized by 

the Board in this behalf, may select, in the 

manner to be determined by the Board, a 

number of these returns filed under sub-

section (1) and refer the returns so selected 

to the Deputy Commissioner of Taxes for 

the purpose of audit and the Deputy 

Commissioner of Taxes shall thereupon 

proceed, if so required, to make the 

assessment under section 83 or section 84, 

as the case may be. 

Provided that a return of income filed under 

this section shall not be selected for audit where 

such return shows at least twenty percent higher 

income than the income assessed or shown in the 

return of the immediate preceding assessment year 

and— 
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(a) does not have any income which is  

exempted from tax; or 

(b)       does not have receipt of Gift; or 

(c)    does not have loan other than from a      

bank or financial institution; or  

(c) sum of ascertain of next wealth and 

shown expenditure is covered by the 

income. 

(4)  No question as to the source of investment 

made by a new assessee deriving income 

from business or profession shall be raised, 

if he shows income at least not less than 

twenty five percent of the capital invested in 

business or profession and pays tax on such 

income before filing of income. 

(5) The initial capital investment of business or 

profession or any fraction of such initial 

capital shall not be transferred from that 

business or profession within the income 

year when the investment was made or 

within five years from the end of that 

income year.”  

(Bold, emphasis given) 
  

 

Section 120 of the Ordinance reads as under:- 

  

“120. Power of Inspecting Joint Commissioner to 

revise orders of Deputy Commissioner of 

Taxes.— 

 

(1) The Inspecting Joint Commissioner may call 

for from the Deputy Commissioner of Taxes 
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and examine the record of any proceeding 

under this Ordinance, and, if he considers 

that any order passed therein by the 

Deputy Commissioner of Taxes is 

erroneous in so far as it is prejudicial to 

the interests of the revenue, he may, after 

giving the assessee an opportunity of being 

heard, and after making or causing to be 

made, such inquiry as he thinks necessary, 

pass such order thereon as in his view the 

circumstances of the case would justify, 

including an order enhancing or modifying 

the assessment or cancelling the assessment 

and directing a fresh assessment to be made. 

(2) No order shall be made under sub-section (1) 

after the expiry of four years from the date 

of the order sought to be revised.” 

(Bold, emphasis supplied) 

On careful scrutiny of the aforesaid two sections, it is evident 

that the DCT, before accepting a return of income, has to satisfy 

himself about the correctness and completeness of such return and 

if he is satisfied about the correctness and completeness of a return, in 

such case, only he or his authorized other official has to receive such 

return and issue a receipt and when such receipt is issued by the DCT, 

in such case, only it is to be treated as an assessment. Mere filing of 

an assessment under self-assessment scheme is not an assessment in 

the eye of law, unless it is accepted by the DCT or his authorized 
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other official and receipt is issued on such return being satisfied about 

the correctness and completeness of the return. Therefore, it cannot be 

said that the acceptance of the return on examination of correctness 

and completeness is not an order passed by the DCT. 

Under section 120 of the Ordinance, the IACT is empowered to 

call for the record of any proceeding from the DCT and examine the 

same under section 120 of the Ordinance and if he considers that any 

order passed thereon by the DCT is erroneous in so far as it is 

prejudicial to the interest of the Government revenue, he may invoke 

his jurisdiction under section 120 of the Ordinance subject to certain 

conditions.  

In the instant case, where the DCT is accepting a return and 

issuing a receipt which is being treated as an assessment, no doubt, the 

DCT is passing an order about the correctness and completeness of 

the return. Therefore, it cannot be said that the IACT has no 

jurisdiction to pass any order under section 120 of the Ordinance. 

 Be that as it may, if the DCT has committed an error of law, 

the IACT on examination of the record of the DCT, may pass order 

following the provision of section 120 of the Ordinance. However,  

.0  
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by now it is a settled principle of law that the IACT may invoke 

his jurisdiction under section 120 of the Ordinance only where the 

order passed by the DCT is erroneous in so far as it is prejudicial to 

the interest of the Government revenue and the error of the DCT must 

be an error of law and not an error on facts. In the instant case, we 

have already seen from Annexure-B to the writ petition that the notice 

issued by the IACT is on factual error. The learned Deputy Attorney 

General submits that the return was incorrect and incomplete, but the 

DCT violating the provision of section 82BB(1) of the Ordinance 

accepted it. But, from the impugned notices issued by the IACT, it 

transpires that the IACT has not mentioned therein that the DCT 

committed an error of law in accepting an incorrect and incomplete 

return.  

Thus, we find no substance in the argument of Mr. S. Rashed 

Jahangir, the learned Deputy Attorney General, that the order passed 

by the IACT is on legal error committed by the DCT. So, it cannot be 

said that the DCT committed any error of law so as to invoke 

jurisdiction under section 120 of the Ordinance by the IACT. 

Therefore, the impugned notices and subsequent proceedings and 

order passed/issued by the IACT cannot be said to be lawful. 
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In view of the above, we find merit and force in the arguments 

of Mr. Sarder Jinnat Ali and we find no merit in the arguments of Mr. 

S. Rashed Jahangir. 

In view of the discussions made in the foregoing paragraphs, 

vis-à-vis the law, we find merit in this Rule. 

 Accordingly, the Rule is made absolute. 

The impugned notices under Memo No. ���-�(��)/��-


(��)/�������/����-���
/��� dated 26.11.2013 (Annexure-B to the 

writ petition) and ���-�(��)/��-
(��)/�������/����-���
/��
 

dated 12.12.2013 (Annexure-C to the supplementary affidavit) issued 

by respondent No. 3 and all the subsequent actions under section 120 

of the Ordinance are, hereby, declared to have been issued/taken 

without lawful authority and are of no legal effect.  

No costs. 

Communicate the judgment to respondents No. 3 and 4 at once. 

 

 

J. N. Deb Choudhury, J. 

      

I agree. 
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