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Md. Riaz Uddin Khan, J: 

  
At the instance of the plaintiff Rule was 

issued calling upon the defendant-opposite parties to 

show cause as to why the Judgment and Order dated 

14.08.2013 passed by the Additional District Judge, 

Chapainawabgonj in Misc. Appeal No. 07 of 2010 

rejecting the prayer for injunction and thereby 

affirming the judgment and order dated 18.02.2010 

passed by the Court of Assistant Judge, Shibgonj, 

Chapainawabgonj in Other Class Suit No. 38 of 2010 

vacating the order of temporary injunction passed 

earlier should not be set aside and or such other or 

further order or orders should not be passed as to this 

Court may deem fit and proper.  

At the time of issuance of Rule the parties 

were directed to maintain status-quo in respect of the 
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suit land for a temporary period which was expired. 

Thereafter on 28.04.2014 the petitioner filed an 

application for injunction which was rejected. 

Subsequently by order dated 15.05.2014 the prayer for 

extension of status-quo was also rejected by a single 

bench of this Court. However, on 10.12.2015 new lawyers 

appeared with no objection certificate from the filing 

lawyer and filed an application for injunction and a 

single bench of this Court by order dated 10.12.2015 

allowed that application for injunction restraining the 

defendants from lease out the property till disposal of 

the Rule.  

This Civil Revision has been sent from the 

section of this Court at the direction of the Hon’ble 

Chief Justice and is appearing in the list of this 

Court for several dates. No one appears to press or 

oppose this Rule though it is appearing in the list for 

several dates. Since it is a civil revision, I have 

taken up this matter, perused the revision petition 

along with the annexures and I have decided to dispose 

of the case on merit.  

Facts for disposal of this Rule are that the 

present petitioner as plaintiff filed Other Class Suit 

No. 38 of 2010 for permanent injunction against the 

opposite parties before the Assistant Judge, Shibgonj, 

Chapainawabgonj. The plaintiff’s case is that the suit 

land originally belonged to Pulin Chandra Das and 

others according to C.S record. On 09.02.1944 they sold 

1.4 acres and .63 acres of land to the plaintiff from 

C.S Plot Nos. 49 and 50 respectively and the plaintiff 

peacefully began to enjoy the possession over the suit 

land but during S.A operation it was recorded wrongly 
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in the names of Pulin Chandra Das and others instead of 

plaintiff. The plaintiff filed Misc. Case No. 59 of 

1962 against such wrong entry of S.A khatian which was 

allowed but unfortunately at the time of R.S record 

though plaintiff’s name was recorded initially in the 

draft but when it was finally published it was recorded 

in the names of Narayan Das and others showing their 

address at India and recorded as the vested and non-

resident property. Against that the plaintiff filed   

Other Class Suit No. 31 of 1977 before the court of 

Sadar Munsif, Rajshahi for declaration of his title and 

ultimately got decree. Thereafter, on the strength of 

that decree the plaintiff mutated his name and 

possesses the suit land. The plaintiff’s further case 

is that at one stage some local miscreants showing the 

plaintiff as petitioner filed Misc. Case No. 

42/XIII/05-06 for cancelling mutation and Assistant 

Commissioner (Land), Shibgonj cancelled the mutation of 

the plaintiff. Thereafter, when the son of the 

plaintiff went to local Tahsildar office he came to 

know that the suit land has been leased out by the 

defendants to the 3rd party and on receiving such news 

the plaintiff filed the instant suit. 

The plaintiff filed an application for 

temporary injunction under Order-XXXIX, Rule- 1 and 2 

of the Code of Civil Procedure. The trial court issued 

show cause notice and also passed an interim order.  

The defendant Government filed written 

objection against the application for temporary 

injunction and also filed an application under Order 

XXXIX, Rule 4 of the Code of Civil Procedure Their 

case, inter alia are that Pulin Chandra and others were 
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C.S recorded tenants in the suit land. In S.A khatian 

the plot No.50 was recorded in the names of Dharma 

Narayan Das and Shailen Chandra Das and plot No. 49 was 

recorded in the names of Amzad Hossain, Sonaruddin, 

Dharma Narayan Das and Shailen Chandra Das. Dharma 

Narayan Das and Shailen Chandra Das went to India for 

good at the time of the Indo-Pak war in 1965 and as per 

the law their portion was vested to the Government and 

was accordingly recorded in the R.S khatian showing the 

property as vested and non-resident property. The 

defendant has been leasing out the property year to 

year basis. The plaintiff created some forged 

documents, claiming decree got the suit land mutated 

but eventually on finding the truth his mutation was 

cancelled. The plaintiff’s claim of title through 

registered deed dated 09.02.1944 is false, forged and 

fabricated. Since the plaintiff has no right title and 

interest in the suit land he cannot get the temporary 

injunction.  

The trial court though initially issued interim 

injunction but on hearing of both the parties vacated 

the temporary injunction by order dated 18.02.2010. 

Against that order the plaintiff filed Misc. Appeal No. 

07 of 2010 before the learned District Judge, 

Chapainawabgonj which was ultimately heard by the 

Additional District Judge, Chapainawabgonj who after 

hearing both the parties by his impugned judgment and 

order dated 14.08.2013 was pleased to allow the appeal 

in part sending it on remand to the trial court to 

decide whether the suit itself was maintainable as per 

the present existing law relating to vested and 

nonresident property.  
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Being aggrieved by and dissatisfied with the 

said judgment and order dated 14.08.2013 the plaintiff 

filed the instant Civil Revision before this Court and 

obtained the rule and interim order as stated at the 

very outset.  

The plaintiff-petitioner in the civil revision 

petition has taken as many as 10 grounds assailing the 

judgments and orders passed by the courts below, sum 

and substance of those are that the trial court as well 

as the lower appellate court failed to consider the 

facts and circumstances of the case and did not apply 

their judicial mind rather being misconceived and 

misconstrued the facts and law of the case rejected the 

application for temporary injunction mainly on the 

basis of misleading submission of the opposite parties 

to the effect that the suit property was vested one and 

the petitioner creating forged documents claimed 

himself owner of that property. The courts below should 

have considered that there are houses and trees on the 

suit land which was evident by the Advocate 

Commissioner’s report which indicate that the 

petitioner is in possession. Both the courts below 

overlooked the deed dated 09.02.1944, the petitioner’s 

mutation and rent receipts and possession of long 69 

years. The balance of convenience and inconvenience is 

in favour of the petitioner. In support of the above 

contention the petitioner cited two decisions reported 

in 33 DLR (AD) 298 and 26 DLR 10.   

After going through the revision application 

along with the annexures I have also carefully examined 

the order passed by the trial court as well as the 

judgment and order passed by the court of appeal below.  



 6

It appears from the judgment of the trial court 

that the basis of the plaintiff’s title of the suit 

land was a deed of 1944 but it was an unregistered deed 

and the trial court cast doubt upon the genuineness of 

that deed. However, another basis of the plaintiff is 

the decree he got in Title Suit No. 31 of 1977. The 

trial court called for the suit register of that suit 

and found that there was no similarity between the suit 

register and the certified copy of the said decree. So 

the trial court also cast doubt regarding the judgment 

and decree obtained as by the plaintiff. On the basis 

of these findings the trial court rejected the 

application for temporary injunction. It further 

appears from the court of appeal below that the 

Appellate Court also concurrently found that the there 

is no similarity between the certified copies of 

judgment and decree of the Title Suit No. 31 of 1977 

and its suit register. However, the Appellate Court 

raised a question whether the suit itself filed by the 

plaintiff is maintainable as per existing law relating 

to vested property and refusing the temporary 

injunction sent the case on remand to the trial court 

to decide on the point whether the suit has already 

been abated as the relevant law.  

The petitioner’s basis of title is an 

unregistered document of 1944 and on that basis the 

petitioner claimed that he mutated his land by amending 

the S.A khatian but he could not produce any such 

amended S.A. khatian or mutation khatian before the 

court. The petitoner filed certified copy of Title Suit 

No. 31 of 1977 which both the court on perusal found it 

a seriously doubtful one and prima facie disbelieved 
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the genuineness as it has no similarities with the suit 

register. The Appellate court also rightly raise a 

question whether after coming into operation of the 

“A¢fÑa pÇf¢š fÐaÉ¡fÑZ BCe, 2001” the suit is at all maintainable 

its present form.  

Section 7 of “A¢fÑa pÇf¢š fÐaÉ¡fÑZ BCe, 2001” reads as 

under: 

7z (1) HC BCe fÐhaÑ­el fl ®L¡e hÉ¢š² ®L¡e pÇf¢š fÐaÉfÑZ­k¡NÉ pÇf¢šl 

a¡¢mL¡u A¿¹i¤Ñ¢š²­k¡NÉ e­q j­jÑ h¡ Eš² a¡¢mL¡u A¿¹iÑ̈š² ®L¡e pÇf¢š fÐaÉfÑZ­k¡NÉ pÇf¢š e­q 

j­jÑ ®L¡e Bc¡m­a j¡jm¡ c¡­ul L¢l­a h¡ HCl©f pÇf¢š Ahj¤¢š²l SeÉ ašÆ¡hd¡u­Ll ¢eLV 

®L¡e c¡h£ E›¡fe L¢l­a h¡ Eq¡l hÉ¡f¡­l e¡j S¡l£l SeÉ ®L¡e l¡Sü LjÑLaÑ¡l ¢eLV ®L¡e 

B­hce L¢l­a f¡¢l­he e¡z  

(2) HCl©f j¡jm¡ c¡­ul h¡ c¡h£ E›¡fe h¡ B­hce Ll¡ qC­m Bc¡ma h¡ ®rœja 

ašÆ¡hd¡uL Eš² c¡h£ h¡ l¡Sü LjÑLaÑ¡ Eš² B­hce pl¡p¢l e¡LQ L¢l­hez  

From plain reading of the above provision of 

law it appears that as per subsection (1) no suit or 

application is maintainable relating to listed as 

returnable vested property and as per subsection (2) if 

any such suit, claim or application is filed in that 

case it will be rejected in limine. 

This law came into force 11th April, 2001 when 

it was published in the official gazette and the 

present suit was filed in the year 2010.     

Moreover, section 13 of “A¢fÑa pÇf¢š fÐaÉ¡fÑZ BCe, 2001” 

deals with abatement of the suit and proceeding pending 

before any court relating to such returnable property 

which runs as under: 

13z (1) fÐaÉfeÑ­k¡NÉ pÇf¢šl a¡¢mL¡ plL¡l£ ®N­S­V fÐL¡­nl a¡¢l­M k¢c ®L¡e 

Bc¡m­a Hje ®cJu¡e£ j¡jm¡ A¢eÖfæ b¡­L k¡q¡­a Eš² a¡¢mL¡u A¿¹i¥Ñš² ®L¡e pÇf¢š­a üaÅ 

c¡h£ L¢lu¡ h¡ Eq¡ A¢fÑa pÇf¢š j­jÑ c¡h£ L¢lu¡ ®L¡e fÐ¢aL¡l fÐ¡bÑe¡ Ll¡ qCu¡­R, h¡ k¢c 

ašÆ¡hd¡u­Ll ¢eLV Hje ®L¡e L¡kÑd¡l¡ A¢eÖfæ b¡­L k¡q¡­a Eš² pÇf¢š­L fÐaÉfÑZ­k¡NÉ 

pÇf¢šl a¡¢mL¡ qC­a Ahj¤¢š²l B­hce Ll¡ qCu¡­R, a¡q¡ qC­m-  
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(L) fÐaÉfÑZ­k¡NÉ pÇf¢šl a¡¢mL¡ plL¡l£  ®N­S­V fÐL¡­nl a¡¢l­M Eš² j¡jm¡u 

Eš² pÇf¢š kaV¤L¥ S¢sa aaV¤L¥ h¡hc j¡jm¡¢V Bfe¡ Bf¢e abated qCu¡­R h¢mu NZÉ qC­h;  

(M) HCl©f abatement Hl SeÉ pw¢nÔø Bc¡ma LaÑªL Be¤ù¡¢eL B­cn fÐc¡­el 

h¡dÉh¡dLa¡ b¡¢L­h e¡, Hhw Eš² a¡¢l­Ml fl HCl©f pÇf¢šl ¢ho­u Eš² Bc¡ma fÐcš ®L¡e 

B­cn (Be¤ù¡¢eL abatement B­cn  hÉa£a) Hl L¡kÑLla¡  b¡¢L­h e¡; 

(N) Eš² a¡¢mL¡ plL¡l£ ®N­S­V fÐL¡­nl a¡¢l­M ašÆ¡hd¡uL Eš² L¡kÑd¡l¡ L¡kÑœ²j 

hå L¢l­he Hhw Eš² a¡¢l­Ml fl HCl©f pÇf¢šl ¢ho­u ašÆ¡hd¡uL fÐcš B­cn (L¡kÑœ²j 

håLl­Zl B­cn hÉa£a) Hl L¡kÑL¡¢la¡ b¡¢L­h e¡z  

(2) Ef-d¡l¡ (1) H E¢õ¢Ma pÇf¢šl j¡¢mL Eq¡ fÐaÉfÑ­Zl SeÉ h¡ Eš² pÇf¢šl 

®r­œ d¡l¡ 6 fÐ­k¡SÉ qC­m pw¢nÔø ü¡bÑh¡e hÉ¢š² Eq¡ fÐaÉfÑZ­k¡NÉ pÇf¢šl a¡¢mL¡ qC­a 

Ahj¤¢š²l SeÉ h¡ Seü¡­bÑ A¢dNËqZL«a A¢fÑa pÇf¢šl ¢hfl£­a fÐ­cu r¢af§l­Zl SeÉ 

VÊ¡Ch¤Ée¡­ml ¢eLV, Hhw ®L¡e pÇf¢š fÐaÉfÑZ­k¡NÉ Se¢qaLl pÇf¢š qC­m Eš² d¡l¡u E¢õ¢Ma 

hÉ¢š² ®Sm¡ fÐn¡p­Ll ¢eLV, B­hce L¢l­a f¡¢lhez  

(3) HCl©f B­hce EfÙÛ¡fe J ¢eÖf¢šl J pw¢nÔø ¢Xœ²£ h¡Ù¹h¡u­el ®r­œ d¡l¡ 10, 

11 Hhw ®rœja d¡l¡ 15 Hl ¢hd¡e¡hm£ fÐ­k¡SÉ qC­hz   

Whether the suit itself is at all maintainable 

or has been abated as per above mentioned sections of 

law the trial court has to examined. It is well settled 

that when the suit itself is not maintainable the 

question of granting any interim relief does not at all 

arise. The question of maintainability of a suit goes 

at the root of a matter in issue to be adjudicated 

upon. If on a mere reading of the plaint it is found 

that the suit is not maintainable the Court has to 

decide the said point even when it is called upon to 

consider the question of issuing a temporary injunction 

[Chowmuhani College and another Vs. Md Ismail Hossain 

and others, 26 DLR 10]. In this 26 DLR 10 case this 

Court even rejected the plaint of the suit sitting in 

revisional jurisdiction under section 115 of the Code 

of Civil Procedure while considering a question of 

granting temporary injunction by invoking inherent 
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power of the Court under section 151 read with section 

152 of the Code of Civil Procedure. In the present case 

I cannot consider or examine it as the petitioner did 

not annex the plaint of the suit. Moreover, neither 

party appeared before me so I cannot ask them to 

provide the plaint.     

Be that as it may, since the plaintiff-

petitioner has totally failed to prove his prima facie 

case before the trial court and the findings of the 

trial court was concurrently upheld by the court of 

appeal below and the petitioner could not raise any 

question before this court regarding the error of law 

or committing any legal mistake by the courts below I 

do not find any reason to interfere with the concurrent 

findings of the courts below. There is no merit in this 

Rule. Hence, I am not inclined to interfere with the 

impugned judgment and order passed by the courts below.  

In the result, the Rule is discharged. However, 

without any order as to cost. 

The interim order passed earlier by this Court 

stands vacated.  

The trial court is directed to dispose of the 

suit after notifying the parties as early as possible 

in the light of this judgment expeditiously without 

unnecessary adjournments, if in the meantime the suit 

is not disposed of.  

Communicate the judgment and order at once.  
 
 
 
 
 
 
 
 
 
 
 
Mahfuza Nasrim 
ABO 


