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MD. JAHANGIR HOSSAIN;J

This is an application under Section 561-A of the Code
of Criminal Procedure. The Rule was issued calling upon the
opposite parties to show cause as to why the judgment and
order of conviction and sentence dated 10.07.2012 passed by
the Joint Metropolitan Sessions Judge, Court No.7, Dhaka in
Metro Sessions Case N0.3932 of 201larising out of C.R.

Case No.14 of 2011 convicting the petitioner under Section



138 of the Negotiable Instrument Act sentencing him to suffer
rigorous imprisonment for six months and also to pay a fine
of Tk. 3,20,00,000/- which is triple of the amount of money
mentioned in the cheque should not be quashed and/ or pass
such other or further order or orders as to this court may seem

fit and proper.

At the time of issuance of the Rule the operation of the
judgment and order of conviction and sentence dated
10.07.2012 passed by the Joint Metropolitan Sessions Judge,
Court No.7, Dhaka in Metro Sessions Case N0.3932 of
2011arising out of C.R. Case No.14 of 2011 convicting the
petitioner under Section 138 of the Negotiable Instrument Act
sentencing him to suffer rigorous imprisonment for six
months and also to pay a fine of Tk. 3,20,00,000/- which is
triple of the amount of money mentioned in the cheque was

stayed for a period of three months from date.

The relevant facts necessary for disposal of the Rule

are as follows:-

The petitioner has taken loan of Tk. 50,00,000/- from
the complainant through a bearer cheque No. 0360577 on
27.11.2010 and later on the petitioner had also taken loan

amounting Tk. 1,10,00,000/- (one crore ten lacs) on several



times on personal grounds. The petitioner issued a blank
cheque in account No. 00130400146627 of Social Islami Ban
k, Principal Branch, Dhaka for an amount of Taka
1,60,00,000/- only in favour of the complainant as payment of
the outstanding loan dues. Thereafter the opposite-party No.
2 presented the cheque on successive dates on 26.12.2010,
28.12.2010 and 30.12.2010 in the bank for encashment, but
unfortunately the said cheque was returned on all three times

stating reason of insufficient fund.

Thereafter the respondent No. 2 through his appointed
legal counsel issued a legal notice with registered A/D post
on 04.01.2011, under section 138 of the Negotiable
Instruments Act, 1881, stating about the said dishonor of
cheque and demanding the payment of Tk. 1,60,00,000/-
within 30 days of the receipt of the notice, as per provision of
the said law. But the accused petitioner did not make any
payment within the statutory period. Thereafter the
complainant filed a case being C.R. Case No. 14 of 2011
under Section 138 of the Negotiable Instrument Act. Hence

the case.

The accused-petitioner in his application under section

561A contended that the case record was transmitted to the



learned court below for holding trial and disposal and the
learned court below on 15.06.2011 framed charge against the
petitioner but on that date due to absconsion of the accused
(subsequent convict), it was not possible to explain and read
over the charge to him. Thereafter the learned court below
took evidences of witness. The complainant adduced his
evidence before the court as witness. Due to absconsion of the
petitioner he was not examined under section 342 of the Code

of Criminal Procedure.

Later on the accused-petitioner appeared before the
court and with the permission of the court cross-examined the
P.W.1. Complainant Rakimul Al Mamun as P.W.1 deposed in
his cross examination that the accused has given a cheque to
meet up his dues within 7 days. He also stated that it was
printing mistake and subsequently that has been written as 30
days through correction instead of 30 days has been written,
but the learned court did not verify his signature with the
correction. At the time of filing of the case he gave signature

on it.

The accused petitioner filed supplementary affidavit
where he stated that learned trial Judge did not consider the

defence version as regarding unusual circumstances which the



complainant did with the alleged cheque and the misdoings
of him regarding the cheque which was brought to the notice
of the Court but all this matter were overlooked and not
considered by the learned trial Judge and as such the
accused-petitioner has been seriously prejudiced. The trial
Judge did not consider that the PW No. 1 in his cross
examination stated that “feijie o @ = ey Bl “Afeeice=
T T (A REACR| O &G TR #fta *Ite wo oI (AR 7rAeR) 4
e BT wo (@Y TACT| GIANT ATSIFe O AFFI (A (72| FIZFIR
@3 I FIHG N AR G2 MR PG @ foiptet o «s e

ofee W3 TFa @R @7,

It was further stated in the supplementary that it also

transpires from the deposition of the prosecution witnesses

that ‘6% ¥ ©IfFY BIF &% IR A3 N ORI e 2red @14,
SIS foeie @b+ (eat Ty, ©ite a W @< iy, fSfH fars «3
ETRTE foates @3 SPSE Tifw 2fafes fof fare fcees, fofa
¢ (EEEW W 9P WEE wETEE die swihY @
50,000,000/~ (W (6 S o) Bt Tt (R RFw FeawR| @ &
R @3 Ro13ite SR SIPTS IR (A00F FEIH GF [, @ 7
G (6% @ TATeE o] o IR AR T FCACR | @ NHR efforama
aeTR @, NN ey, fofi gves wERe o fof am e

frrn Fates @3 e e s ey wry e I SefSecs



2ve At SIS @ and all this matters were overlooked
and not considered by learned trial Judge and as such the

accused-petitioner has been seriously prejudiced.

At the time of hearing learned Senior Advocate for the
petitioner Mr. S.M. Shajahan and learned Advocate Mr. Mahbub
Shafig submits that on the self same matter a judgment and order
of conviction and sentence of the Negotiable Instruments Act was
challenged in writ jurisidiction and a larger bench of the Hon’ble
High Court Division of Bangladesh Supreme Court comprising
their Lrodships Madam Justice Zinat Ara, Mr. Justice Bhabani
Prasad Singh and Mr. Justice A.K.M. Zahirul Hoque in its majority
views affirmed Writ Petition No. 12580 of 2015 that “ the
petitioner is allowed to remain on the same bail as granted by this
Court up to 20" January, 2017 for the purpose of filling a Criminal
Miscellaneous Case filed by the accused-petitioner demands equal
footings in accordance with the observations and directions given

by said Hon’ble Bench. .

Where it is held in its observation made by the Hon’ble

Court in Writ Petition No. 12580 of 2015 that “if there had been

any fraud or quorum non-judice of the Trial Court or that the facts
alleged do not constitute offence under Section 138 of the Act or
that the conviction has been based on no legal evidence or

otherwise for securing the ends of justice, the Petitioners could



have taken recourse of section 561A of the CrPC’’ and majority
views observed that “the petitioner may raise this question under
Section 561A of the CrPC before an appropriate Bench of this

Court.

The learned Advocates further submit that though the P.W.
No. 1 was cross examined but defence version of the case was not
considered by the trial Court and in this regard a Division Bench of
the Hon’ble High Court Division comprising their Lordships Mr.
Justice Mirza Hossain Haider and Mr. Justice Kazi Ejarul Haque
Akondo (case referred to 68 DLR 2016 page 283) decided with
observations that “pursuant to Sections 4,6,8,9,43,58 and 118 of
the Act that the trial Court shall give the accused persons adequate
opportunity to take any such defence during the course of trial”’
and as such the judgment and order of conviction is liable to
quashed and the accused-petitioner may kindly be allowed to
adduce additional evidence by sending the case on remand for the

ends of justice.

The learned Advocates further submit that in the case
reported in 61 DLR 478, their Lordships of the High Court
Division while deciding the vires of Section 138A of the Act
observed that “due to certain embargo as laid down in Section
138A of the Act, the poor petitioner could not prefer appeal against
the impugned judgment and order of conviction and sentence

under section 138 A of the Act although the petitioner has every



chance of success in appeal. However, it is to be observed that a
convict may invoke inherent jurisdiction of the Court Section
561A of the CrPC if he can make out of a case of corum non-
judice of the trial court or that the facts alleged do not constitute
any offence or that the conviction has been based on no legal

evidence or otherwise for securing the ends of justice..

The learned Advocates lastly submit and referred 46 DLR
AD 1994 page-67,their Lordships of the Hon’ble Appellant
Division made observations that “the inherent power under Section
561A of the CrPC can be invoked at may stage of the proceeding
even after conclusion of trial, if it is necessary to prevent the abuse
of the process of the court or otherwise to secure ends of justice’’
and as such invoking jurisdiction by the present petitioner under
Section 561A of the CrPC ought to be justified by this Hon’ble

Court to secure ends of justice.

On the above submission and the referred cases we have
elaborately gone through the referred cases. It transpires the
submission made by the learned Advocate are -elaborately
discussed in the reported cases. The inherent power under Section
561A of the Code of Criminal Procedure is an extra ordinary
different power of the High Court Division. Though it is an extra
ordinary different power of the High Court Division, it will be

exercised very cautiously in the actual relevant stage of the case



which has already been decided by our Apex Court which is

reported in 17 BLD, Page-44 wherein it is held that:-

“The settled principle of law is that to bring a case
within the purview of section 561A for the purpose of
quashing a proceeding one of the following conditions must

be fulfilled,;

(1) Interference even at an initial stage may be
justified where the facts are so preposterous that
even on admitted facts no case stands against
the accused;

(2) Where the institution and continuation of the
proceeding amounts to an abuse of the process
of the Court;

(3) Where there is a legal bar against the initiation
or continuation of the proceeding;

(4) In a case where the allegations in the F.I.R. or
the petition of complaint, even if taken at their
face value and accepted in their entirety, do not
constitute the offence alleged and

(5) The allegations against the accused although
constitute an offence alleged but there is either
no legal evidence adduced in support of the case
or the evidence adduced clearly or manifestly

fails to prove the charge.”
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On the other hand, Mr. Muhammad Rafiul Islam, learned
Advocate for the opposite party, submits that the grounds taken by
the accused-petitioner and the submissions placed by the learned
Advocates for the accused-petitioner all are unlawful. The petition
filed under section 561A is not maintainable. In view of the section
138A of the Negotiable Instruments Act, 1881 relating the right to
prefer appeal, 50% of the dishonored cheque has to be deposited to
the court which has awarded the sentence and alternative forum is
available under section 138A of the Negotiable Instruments Act,
1881 and convict petitioner had wide right to prefer appeal as laid
down in the section 138A of the Negotiable Instruments Act, 1881.
This sentence cannot be questioned under Section 561A of the
Code of Criminal Procedure by avoiding the provision under
section 138A of the Negotiable Instruments Act. Lastly he submits

for discharging the Rule.

Upon such facts and circumstances we have gone through
the impugned judgment and the relevant papers annexed with the
record. We have also carefully examined the L.C.Rs. It transpires
from the judgment and record that the accused-petitioner at the
relevant time of the trial was in the police custody in another case
which was also filed by the same party. It appears those matters to
have been elaborately stated in the supplementary affidavit placed
by the accused-petitioner. However it appears lastly the accused-

petitioner appeared in the trial Court and by filing an application
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made cross examination of the witness in the case. In the defence
case the accused-petitioner placed the matter regarding the cheque
and signature placed by him in the cross examination at the trial
court but the learned trial Court in its judgment did not address the
fact discovered by the accused-petitioner in the cross-examination

of the prosecution witness i.e. sighature upon the cheque.

Learned Advocate for the accused-petitioner further
submits that the impugned cheque is really a fraud cheque and it
clearly shows that in the MICR cheque the number of the cheque
has been manipulated and digit ‘1’ has been written by pen on the
original cheque. Clear fraud has been vividly practised to alter
cheque number or original cheque itself. No pen-writing is allowed
on any MICR cheque and MICR cheque has been introduced in
banking dealing to prevent any kind of fraud like the present one.
This matter should be examined by an expert which was not done
by the trial Court. He further submits that the alleged cheque
number in question ( i.e.2596764) was not mentioned both in the
Legal Notice and Complaint Petition and for want of statutory
compliance of the mandatory provisions of Section 138 of the Act,
the present complaint is not maintainable and judgment and
sentence passed by the learned Trial Court is liable to be quashed.
In support of his submission he referred a case of High Court

Division of Punjab and Haryana in Chhabra Fabrics Private
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Limited Vs. Bhagwan Dass reported in 2015 (2)DCR 587 (Para-8)

wherein it is held that-

“Undisputedly, both the parties had business
dealings with each other with regard to handlooms. It has
come on record that the accused had issued cheque No.
476844 as security cheque to the complainant which he
presented for encashment by filling an amount of Rs.
2,00,000/- as part payment towards Bill No. 248 dated
25/09/1995 for Rs. 3,26,565.51/- but the same was
dishonoured on account of non-arrangement of funds by the
drawee bank. However surprisingly, complainant served a
legal notice to the accused qua cheque No. 47844 dated
26/09/1995 which apparently was not for the cheque in
dispute. It may be true, that there was a typographical error
in the said legal notice while typing out the cheque number
but such typographical error if any, does not meet the
compliance of the mandatory provisions of Section 138 of
the Negotiable Instruments Act and the only course left for
the complainant was to give a fresh legal notice to the
accused which admittedly has not been done in the present
case and hence it is safe to conclude that for want of
statutory compliance of the mandatory provisions of
Section 138 of the Act, the present complaint is not

maintainable. The Trial Court appreciated the said aspect of
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the case and rightly came to an irresistible conclusion that
the complainant has miserably failed to establish the
accusation against the accused and thus accordingly while
dismissing the complaint filed by him, acquitted the

accused.”

He further referred (2012 (2) DCR1) Kishorebhai

Bhudabhai Chavda Vs. State of Gujrat wherein it is held that-

“In view of the above provision, it is clear that
when the cheque is returned unpaid on account of the
resons mentioned in the said provision, the payee or holder
in due course, as the case may be, is required to make a
demand for the payment of unpaid amount of cheque by
giving notice in writing to the drawer of the cheque. The
prosecution produce the cheque given by the accused at
Exh. 43. The prosecution also produced the bank memo at
Exh. 45 and the notice given to the accused demanding the
amount of unpaid cheque at Exh. 46. On perusal of cheque
at Exh. 43, it appears that the cheque is drawn on behalf of
M/s. Kanji Raja & Company and it is drawn in favour of
the complainant. The bank memo Exh. 45 indicates the
cheque Exh. 43 eas returned unpaind on account of
insufficient fund. The complainant served notice to the
accused demanding amount of unpaid cheque. It appears

from the notice Exh. 46 that it is not addressed to the
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drawer of the cheque as required under Section 138(b) of
the Act. Therefore, in my view, requirement of Section 138
of the Act with regard to notice is not complied with. It is
also settled position that the offence under Section 138 of
the Act, notice to the accused making demand of unpaid
cheque is sine qua non. As the complainant failed to serve

notice, the trial Court was justified in recording acquittal.”

Learned Counsel further submits that on the self-same
occurrence by presenting the same cheque the Complainant
Opposite Party No. 2 filed Kolabagn Police Station Case No.
7(02)11 dated 23.02.2011 and a C.R Case No. 41 of 2011 dated
20.03.2011 before the learned Chief Metropolitan Magistrate,
Dhaka against the present Petitioner in connection with alleged
cheque and final report was given in both cases which was brought
to the notice of the learned Trial Court but all these matters were
overlooked and not considered by the trial judge and as such the

accused petitioner has been seriously prejudiced .

Lastly Learned Counsel submits that the recourse was

sugeested by the Hon’ble High Court Division under Section 561A

of the Code of Criminal Procedure if any fraud or quorum non-

judice of the Trial Court or that the dates alleged do not constitute

offence under Section 138 of the Act or that the conviction has

been based on no legal evidence or otherwise for securing the ends

of justice. In Writ Petition No. 12580 of 2015, judgment and order
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of conviction and sentence of the Negotiable Instruments Act was
challenged without depositing 50% of the fine amount and it was
affirmed for the purpose of filling a Criminal Miscellaneous Case
under Section 561A of the Code of Criminal Procedure. (Writ
Petition No. 12580 of 2015: Madam Justice Zinat Ara, Mr. Justice

Bhabani Prasad Singh and Mr. Justice A.K.M. Zahirul Hoque).**

We have anxiously gave our thought on the submissions of
the learned Advocate for the accused-petitioner and the learned
Counsel of the opposite party. We have also elaborately examined
the impugned judgment and exhibits attached with the L.C.Rs. It
transpires from the said record that the complainant adduced only
one witness and the accused-petitioner was not given any
opportunity to cross examine the P.W.1 as he was in the jail
custody for the another case of the self same party. However at the
stage of Section 342 examination of the Code of Criminal
Procedure the accused-petitioner was able to attend before the
court and cross examined P.W. 1 by filing an application. It
appears form the record that P.W. 1 has been cross-examined on
point of notice and manipulation of cheque by the complainant.
But the learned Trial Court did not take proper step to dispose of
the matter or question about number of the cheque. It is well
settled now that if there is a fraud it will vitiate all the matters and
claims. Further it transpires from the record that the legal notice

was served upon the present petitioner giving 7 days time to make
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payment and subsequently ‘7 days’ was corrected by ‘30 days’
without putting initial of the learned Advocated which is admitted
by the complainant in the cross examination. It is further observed
from the record that the cheque number in question was not
mentioned either in the legal notice or in the complaint petition.
Earlier we have mentioned the referred case reported in 2015 (2)

DCR 587 (Para-8).

We have given our anxious consideration that there is an
extra pen number 1’ on the said cheque. The other materials
placed by the accused-petitioner in his application and the
submission of the learned Advocate of the accused-petitioner. We
are of the view that there are extra-ordinary facts and grounds
available in this case. In such circumstances, we may invoke
inherent power of the High Court Division under section 561A of
the Code Criminal Procedure. However, the facts regarding the
cheque and other discussed points of this case should be examined

by the Trial Court.

Upon such circumstances, we are of the view that this case
should go on remand to the Trial Court to examine the said
impugned cheque and the notice which was corrected by pen

without initial of the learned Advocated concerned.

Learned Trial Court is directed to take necessary steps for

perusing the impugned cheque and its number by process of law.
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Both the parties are directed to take necessary steps before the

Trial court by filing their application, if any.

Upon such observation, the impugned judgment and order

is set-aside.

The Rule is disposed of accordingly.

Stay order passed in connection with the Rule stands

vacated.

Send down L.C.Rs and a copy of this judgment and

order to the concerned court below for necessary action.

MD. Bazlur Rahman, J:

| agree

Md. Majibur Rahman

Bench Officer



