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 At the instance of the present plaintiffs-appellants-petitioners, 

Taslima  Khatun and others, this Rule has been issued in the following 

terms:  

 HC jjÑ 1 J 2 ew Aflfrcl fË¢a L¡lZ cnÑ¡e¡ f§hÑL l¦m S¡l£ Ll¡ qCm, ®Le 

Q¥u¡X¡‰¡l A¢a¢lš² ®Sm¡ SS, 2u Bc¡mal ®cJu¡e£  36/2012 ew  Bf£m fËQ¡¢la     

07-05-2013 ¢MËx a¡¢lMl a¢LÑa l¡u Hhw ¢X¢œ² (09-05-2013 ¢MËx a¡¢lM ü¡r¢la) lc 

J l¢qa Ll¡ qCh e¡, ®k l¡u J ¢X¢œ² j§m BmjX¡‰¡l ¢h‘ ¢p¢eul pqL¡l£ SS Bc¡mal 

AeÉ ®nËe£l 44/2003 ew ®j¡LŸj¡u fËQ¡¢la 17-04-2012¢MËx a¡¢lMl k¡u J ¢X¢œ²L 

(¢Xœ² ü¡rll a¡¢lM 23-04-2012)p¤cªtLlZ jjÑ Bf£m¢V e¡j”¤l qCu¡R Hhw cM¡ØaL¡l£ 

Bc¡mal ¢hhQe¡u Bl ®k pLm fË¢aL¡l f¡Ca f¡le a¡q¡l J Bcn ®Le ®cJu¡ qCh 

e¡z 

 The relevant facts for disposal of the present Rule, inter-alia, are 

that the present petitioners as the plaintiffs filed the Other Suit No. 44 of 
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2003 in the court of the learned Senior Assistant Judge, Alomdanga, 

Chuadanga for a declaration of title and also for a direction to execute a 

deed of gift by the defendant. The case in the plaint is that in R.S. record 

of right was in the name of one Bahar Ali as the original owner and 

possessor who transferred the land by way of a heba deed dated 

24.12.1979 for the land measuring 5.07 acres. The said Anser Ali 

intended to transfer the land in favour of his 8 daughters and one wife 

who are the present plaintiffs-petitioners for the land measuring 3.85 

acres of land out of  his total land measuring 5.07 acres by way of an 

oral declaration as heba-bil-awaj and the possession was handed over 

thereof. On 02.01.2003 the said Anser Ali went to the Sub-registrar’s 

office and purchased a non-judicial stamp in order to execute a heba 

deed in writing. As per his instruction the deed was written and he 

executed the deed by putting his left thumb impression upon the said 

deed. However, the registrar office was officially closed until 05.01.2003 

for the purpose of registration of any deed. The father of the present 

plaintiffs-petitioners died early in the morning on 05.01.2003. Therefore, 

the deed could not be registered. The said Anser Ali died leaving behind 

the preset petitioners as the legal heirs as well as 2 sisters who are the 

present opposite party Nos. 1 and 2. The present defendants-opposite 

parties claimed entitlement more than they were entitled to as the heirs 

of the said Anser Ali, thus, the suit was file for the Specific Performance 

Contract. 

   The suit was contested by the present opposite parties as the 

defendants denying the statements made in the plaint and also 
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contending that Anser Ali made no oral gift to the present plaintiffs-

petitioners and there was no execution of deed in favour of them on 

05.01.2003. It is further contended that Anser Ali died leaving behind 

the present petitioners and opposite parties as the legal heirs, therefore, 

the petitioners are only entitle to get portion of land by way of 

inheritance as per the Sharia Law. Accordingly, the defendants-opposite 

parties got 80 decimals of land out of the land measuring 3.85 acres.    

After hearing the parties, the learned trial court dismissed the suit 

by his judgment and decree dated 17.04.2012.Being aggrieved the 

present petitioners as the appellants preferred the Title Appeal No. 36 of 

2012 in the court of learned District Judge, Chuadanga which was heard 

by the learned Additional District Judge, Court No. 2, Chuadanga on 

transfer who by his judgment and decree dated 07.05.2013affirmed the 

judgment of the learned trial court. This revisional application has been 

filed challenging the legality of the said impugned judgment and the 

present Rule was issued thereupon.  

  Mr. Md. Sayed Alom Tipu, the learned Advocate appearing the 

present petitioners submits that the father of the plaintiffs transferred the 

suit land 05.01.2003 in favour of plaintiffs by way of deed of gift and the 

delivery of possession was duly given to them and it was nicely 

established through evidence on record. However, the courts below 

without considering the materials and evidence on record dismissed the 

suit filed by the plaintiffs and as such they committed error of law 

resulting in an error in the decision occasioning failure of justice and 

those are liable to be set aside.    
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The learned Advocate further submits that the present plaintiffs- 

petitioners filed the suit claiming entitlement upon the suit land pursuant 

to the heba deed exhibit-1  and also exhibits -2-2(1), 3-3(f) which are 

the CID reports as the hand writing expert and by way of depositions of 

the PWs in order to prove their own case in addition to the factual 

aspects that Anser Ali had originally owned land measuring 5.07 acres 

and the deed dated 05.01.2003 was for the land of 3.85 acres. Therefore, 

the defendants would automatically succeed as the sisters of the said 

Anser Ali from remaining measurement of land but the learned courts 

below after misreading and non consideration of the evidence came to 

the wrongful conclusion against the present petitioners which are liable 

to be set aside and the Rule should be made absolute.  

 The Rule has been opposed by the present opposite parties. 

 Mr. S. M. Ariful Islam, the learned Advocate appearing for the 

opposite parties submits that the documents produced by the present 

petitioners dated 05.01.2003 was an invalid document as it was never 

executed by Anser Ali and no registration of the deed could be shown by 

the petitioners, therefore, the defendants- opposite parties are entitled to 

get proportionate land as per Sharia Law as successors out of land 

measuring 3.85 acres. The learned courts below concurrently found in 

favour of the present opposite parties by declaring the deed dated 

05.01.2003 was illegal, as such, the Rule should be discharged. 

 The learned Advocate also submits that the plaint contains a 

prayer to register a deed by the court after decreeing the suit for Specific 

Performance of Contract which is not permissible within the frame work 
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of law but the present petitioners obtain this present Rule by misleading 

the court which is liable to be discharged. 

Considering the above submissions made by the learned 

Advocates and also considering the revisional application filed  under 

Section 115(1) of the Code of Civil Procedure along with the annexures 

therein, in particular the impugned judgment and decree passed by the 

appellate courts below and also perusing the materials in the lower court 

records, it appears to me that the present petitioners, as the plaintiffs 

filed the suit for a declaration of entitlement upon the suit land 

measuring 3.85 pursuant to a heba deed claimed to have executed by the 

father / husband of the present petitioners by making the sisters of the 

said Anser Ali as the defendants. The petitioners claimed that their 

father/ husband executed a heba deed on 05.01.2003 in order to transfer 

the suit land and actually handed over possession of the suit land in 

accordance to the said heba deed. However, the deed could not be 

registered as the said Anser Ali died early in the morning on 05.01.2003.  

On the other hand, the present opposite parties claimed that no deed was 

executed by the said Anser Ali (brother of the defendants- opposite 

parties), therefore, the opposite parties are entitle to 80 decimals of land 

pursuant to the sharia law of inheritance. 

In view of the above conflicting factual and legal aspects, this 

court has to take a decision whether the document claimed to have 

executed by Anser Ali before his death in favour of the present 

plaintiffs-petitioners is a valid document or not. In order to answer the 

above question, I have carefully examined the exhibits and depositions 
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adduced and produced by the parties. In particular exhibit-1 which is a 

deed of gift or heba deed executed by Anser Ali by putting his left 

thumb impression  which was identified by Refazzel in order to transfer 

the  suit land in favour of the present plaintiffs-petitioners who are his 

daughters and wife for the land measuring 3.85 acres. In this regard, the 

vital question is whether these document has transferred the entitlement 

in favour of the petitioners or not. Under Sharia Law a gift of land is 

known as heba-bil awaj which was not required to be registered prior to 

the amendment of the Registration Act on 07.12.2004 by the Act No. 

XVI of 1908 when all the documents relating to land were made 

mandatory provisions for registration. Accordingly, prior to the 

amendment of the Registration Act, 1908 a registration was not 

mandatory for executing a heba deed in favour of legal heirs if the deed 

was acted upon or sought any remedy prior to the amendment of the 

Registration Act, thereafter, other requirements of the new law need not 

be complied with. 

 In the instant case, the said Anser Ali (now dead) executed a heba 

deed in favour of his wife/daughters in order to transfer his land 

measuring 3.85 acres out of his total land measuring 5.07 acres. I 

consider that the said deceased Anser Ali had voluntarily and without 

any influence executed the heba deed being exhibit-1 in favour of his 

wife and 8 daughters by putting his left thumb impression upon the deed 

immediate before his death. In the trial court the plaintiffs- petitioners 

produced the hand writing expert as exhibits-2-2(1) and 3-3(f) to show 

that the expert could find the genuineness of the left thumb impression 



=7= 
 

of the said deceased Anser Ali upon exhibit-1, eventhough, there were 

some remarks as to the place of  left thumb    impression upon the said 

deed. In view of the above, I consider that the learned trial court and the 

appellate court below misread and failed to take into consideration about 

the above evidence produced by the present petitioners in the courts 

below, therefore, they misconstrued the evidence produced in the instant 

case. 

Now I am, inclined to consider the judgment and decree passed by 

the learned courts below. The learned trial court came to a wrong 

conclusion to dismiss the suit on the basis of the following findings: 

 “The term ‘contract’ is defined in the Contract 

Act, 1872. Section 2(h) of the Act has defined 

‘contract’ as follows: “An agreement 

enforceable by law is a contract.” As per 

provision of section 10 of the Act, a contract 

must have a ‘lawful consideration.’ But a gift 

does not contain any ‘consideration.’ So a gift 

is not a ‘contract’ at any stage of its 

constitution. A contract may be legally 

enforced as per provisions of chapter II of the 

Specific Relief Act, 1877. But there is no law 

in Bangladesh by dint of which a gift can be 

specifically performed. None can be compelled 

to execute and register a gift deed. So the 

impugned deed of gift is not legally 

enforceable. The suit lacks in legal infirmity.” 

 

The learned appellate court concurrently found wrongly, therefore, 

came to a unlawful conclusion to affirm the judgment of the trial court 

on the basis of the following an unlawful findings: 

 “ü£L«aja c¢mmc¡a¡ BeR¡l Bm£l jªa¥Él a¡¢lMC AbÑ¡v 

5/1/2003 a¡¢lM Al¢S¢øÊL«a c¡efœ c¢mm¢V (fËcx 1) 

¢m¢Ma ®cM¡ k¡uz c¢mm ®mML ¢f, X¡¢hÔE-2 ¢qph 

Sh¡eh¢¾ca fËc¡e LlmJ c¢mm ¢a¢e p¢WL S¡uN¡u ü¡rl 

L®le e¡C jjÑ ®cM¡ k¡uz c¢mml 1j f¡a¡u M¤h ®R¡V Ll 

8 Se NËq£a¡l e¡j ®mM¡ quzü¡i¡¢hLi¡h  ®cM¡ k¡u ®k, 

NËq£a¡ h¡cc h¡L£ ®mM¡…m¡ f§hÑ ¢mM flhaÑ£a H~ 
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®H²a¡Nel e¡j ®mM¡ quz c¢mml 1j f¡a¡u Afl fªù¡u 

pe¡š²L¡l£ ¢qph ¢f, X¢hÔE- 2 Hl ü¡rl b¡LmJ c¡a¡l 

L¡e ¢Vf ü¡rl e¡CzHC ¢hou Bl ¢hØa¡¢la Bm¡Qe¡ e¡ 

Ll p¤¢eÕQi¡h hm¡  k¡u ®k, ¢f, X¢hÔE-2 AeÉ¡eÉ h¡c£ pq 

®mMLl ®k¡N¡k¡N£a HC AL¡kÑL¡l£ c¢mm¢V pª¢ø Ll 

l¡Mz h¡c£fr HC c¢mm¢V Bc±J fËj¡e Lla prj qe 

e¡Cz AbÑ¡v h¡c£fr e¡¢mn£ S¢j c¡e fœ j§m fË¡¢ç ab¡ I 

S¢ja a¡cl üaÄ cMm fËj¡e Lla  prj qe e¡Cz” 

In view of the discussions and also after perusal of the judgments 

and decrees passed by the learned trial court and appellate court, I  

consider that both the courts failed to take into consideration of all 

relevant documents exhibited in the present suit in particular exhibit-1 

and other exhibits produced by the present petitioners in order to prove 

their own case as to entitlement of land measuring 3.85 acres  pursuant 

to the heba deed dated 05.01.2003executed by Anser Ali immediate 

before his sudden death in favour of the present petitioners. The courts 

have also failed to consider that the said Anser Ali (now deceased) 

originally owned 5.07 acres but the heba deed contains only 3.85 the 

remaining land measuring 1.22 could already have been succeeded by 

the present defendant opposite parties as the sisters of the said Anser Ali. 

Accordingly, the learned appellate court below committed an error of 

law by affirming the judgment of the learned trial court. I am, therefore, 

inclined to interfere into the judgment and decree passed by the appellate 

court below.   

Accordingly, I find merit in the Rule. 

 In the result, the Rule is made absolute. 

 The learned Senior Assistant Judge, Alamdanga, District-

Chuadanga in hereby directed to execute a register deed as prayed in the 



=9= 
 

plaint within 3(three) months from the date of receipt of this judgment 

and order. 

 The interim order of direction to maintain status-quo by the parties 

upon the suit land is hereby recalled and vacated.  

The Section is directed to communicate this judgment and order to 

the court concern and the Section is also directed to send down the lower 

courts records immediately.  


