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Naima Haider, J: 

In this application under Article 102 of the Constitution of the 

People’s Republic of Bangladesh, a Rule Nisi was issued calling upon the 
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respondents to show cause as to why the purported decision of the Nikah 

Registrar Appointment Advisory Committee taken in its Sessions No. 

01/2013 dated 24.06.2013 (Annexure-G) and panel of appointment of 

Nikah Registrar contained in Memo No. 260 dated 24.06.2013 (Annexure- 

H) issued under signature of respondent No. 7 and the order contained in 

Memo No. wePvi-7/2 Gb-36/2012-527 dated 02.07.2013 (Annexure- E) 

issued under signature of the respondent No. 2 shall not be declared to have 

been done without any lawful authority and are of no legal effect and/or  

pass such other or further order or orders as to this Court may seem fit and 

proper.  

Subsequently, a supplementary Rule was issued calling upon the 

respondents to show cause as to why the order contained in Memo No. 

wePvi-7/2 Gb-36/2012-422 dated 02.06.2013 issued under signature of the 

respondent No. 2 curtailing the nikah registry area of the petitioner should 

not be declared to have been issued without any lawful authority and is of 

no legal effect and/or such other or further order or orders passed as to this 

Court may seem fit and proper. 

At the time of issuance of supplementary Rule an interim order of 

stay was passed by this Court.    

The relevant facts of the writ petition, in brief, are that : The 

petitioner, having requisite qualification was appointed as permanent nikah 

registrar vide Memo No. 142-wePvi/2Gb-24/78 dated 16.02.1978 (Annexure 

– A) for whole Paharpur Union under previously Brahmanbaria Sadar at 

present–Bijoynagar Upazilla, District - Brahmanbaria consisting of 3 

(three) wards and since appointment he has been discharging his functions 
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and duties of nikah registrar with the entire satisfaction of all concern 

including the Government.   

Thereafter all on a sudden, one Abdul Wadud was appointed as nikah 

registrar for earlier Ward No. 1, subsequent extended Ward Nos. 1, 2 and 3 

of said Paharpur Union vide Memo No. 12-wePvi-7/2Gb-71/76 dated 

05.01.2004 which was the petitioner’s nikah registry area and thereafter 

this petitioner has been functioning as nikah registrar of earlier Ward Nos. 

2 & 3 (subsequent extended Ward Nos. 4 - 9 of Paharpur Union Parishad) 

and in the meantime, Government framed Muslim Marriages and Divorces 

(Registration) Rules, 2009 (hereinafter referred to as the Rules, 2009) and 

notification of which was published on 10th of August, 2009 in place of 

earlier Muslim Marriages and Divorces (Registration) Rules, 1975.   

A benami application dated 21.04.2013 was submitted to the 

respondent No. 1 containing all false and misleading information on which 

the local Member of Parliament made recommendation to take steps which 

contradicts with the report contained in Memo No. 346 dated 14.05.2013 

issued under the signature of the District Registrar, Brahmanbaria. Since 

appointment on 16.02.1978, this petitioner has been functioning as Nikah 

Registrar in the aforesaid nikah registry area and there was no vacancy in 

the aforesaid previous Ward Nos. 2 and 3 (Extended Ward Nos. 4 - 9) of 

Paharpur Union Parishad, Bijoynagar, Brahmanbaria at any point of time. 

Before issuance of the impugned order, the petitioner submitted an 

application on 01.07.2013 (Annexure–D) to the respondent No. 1 

informing him that no vacancy was occurred in his nikah registry area but 
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the respondent No. 1 without considering the said application, issued the 

impugned order on 02.07.2013.  

The respondent No. 7 did not serve and issue any notice inviting 

application for appointment of nikah registrar in the petitioner’s nikah 

registry area rather in connivance with the respondent No. 4, he concealed 

notice with a view to give undue benefit only to the respondent No. 5 and 

the then Upazilla Chairman namely Mr. Bashir Ullah Juru by issuing a 

Certificate dated 20.10.2013 clarified that he did not get any such notice for 

appointment and even he was not notified about the meeting of the 

Advisory Committee allegedly held on 24.06.2013 and in the alleged 

Sessions No. 01 of 2013 dated 24.06.2013 of the Advisory Committee 

(Annexure- G to the supplementary affidavit dated 22.09.2013), there is no 

room or space for the aforesaid the then Upazilla Chairman namely Mr. 

Bashir Ullah Juru.  

Bijoynagar Upazilla Parishad was formed on 03.08.2010 and since 

there was no elected Chairman in the newly formed Bijoynagar Upazilla, 

the then elected Upazilla Chairman of Brahmanbaria Sadar namely Mr. 

Bashir Ullah Juru was functioning as the Chairman of newly constituted 

Bijoynagar Upazilla of Brahmanbaria till 2015 and the concern authority 

used to communicate with the Upazilla Chairman of Brahmanbaria Sadar 

which is evident from the Memo No. 46.045.018.02.01.001.2011.1979 

dated 01.02.2011  issued under signature of the Deputy Secretary of 

Upazilla–2 Section of the Ministry of Local Government, Rural 

Development & Co-operatives and also from the Memo No. 189 (3) dated 

29.05.2012 issued under signature of the Sadar Sub-Registrar, 
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Brahmanbaria and new Upazilla Chairman took the charge of the office of 

Upazilla Chairman after winning in Upazilla Parishad General Election-

2015.  

Against this backdrop, the petitioner moved before this Division and 

obtained the Rule Nisi on 22-09-2013 and further a supplementary Rule 

Nisi on 03-12-2015. After passing of the order of stay on the impugned 

order, the District Registrar, Brahmanbaria vide Memo No. 165/1(3) dated 

12.04.2016 (Annexure–M to the supplementary affidavit dated 19.10.2020) 

issued a restraining order upon the respondent No. 4 and since then the 

petitioner is functioning as nikah registrar in his area in question.  

Respondent no.4 has entered appearance by filing an affidavit in 

opposition.  

Mr. A. K. M. Faiz, learned Senior Advocate appearing with learned 

Advocate Mr. Mohammad Bakir Uddin Bhuiyan on behalf of the petitioner 

at the very outset submits that the principle of reasonableness is used in 

testing the validity of all administrative actions and an unreasonable action 

is taken to have never been authorized by the legislature and is treated as 

ultra vires and in the instant case in hand, the application dated 21-04-2013  

is baseless and nameless and contents of which is contradicts with the 

report as contained in Memo No. 346 dated 14-05-2013 and on such a 

purposeful application, the local Member of Parliament made 

recommendation to take steps and consequently the impugned order was 

issued  and the respondent No. 7 did not serve and issue any notice inviting 

application for appointment of nikah registrar rather the respondent No. 7 
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in connivance with the respondent No. 5 hide and concealed everything 

which is unwarranted, unfair and unjustifiable in any manner.  

He next submits that an executive authority exercising a power must 

do it justly and fairly and it is an inherent part of all powers and as such, a 

power executed by the Government or executive authority must be 

presumed to be exercised fairly and not arbitrarily and in the instant writ 

petition, the decision of the Advisory Committee dated 24-06-2013, the 

panel of candidates and the impugned orders are palpably illegal, not in 

accordance with law rather tainted with fraud and suffers from mala fide 

intention of the respondents only to give illegal benefit to the respondent 

No. 4.   

He further contends that Section 4 of the Muslim Marriages and 

Divorces (Registration) Act, 1974 gives the Government wide 

discretionary power to extend, curtail, or otherwise to alter the limits of an 

area for which a Nikah Registrar has been licensed but such power has 

legal limitation by restrictive principles of reasonableness and fair play, 

and in some cases by that of natural justice and the power is, therefore, not 

absolute and area mentioned in Rule 13 of the newly formed Rules, 2009 

cannot be curtailed every now and then at the sweet will of the licensing 

authority and there must be some valid reasons for public purpose for such 

curtailment, and in that case the incumbent Nikah Registrar should be 

given prior intimation and option as to which area he would choose to keep 

under his license subject to fulfillment of the other conditions provided in 

the Rules and here the respondent No. 7 with malafide intention, to give 

undue benefit to the respondent No. 4, concealed everything in the process 
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of issuing impugned order and thus the respondents have committed 

illegality which invites interference of this Court.   

Mr. Faiz further submits that the Government has the authority to 

exclude certain area from the jurisdiction of one Nikah Registrar and 

amalgamate with others but in so doing notice to show cause should be 

served upon the existing Nikah Registrar and must show the valid reasons 

therefor and when not done so, the order of delimitation is without lawful 

authority and is of no legal effect and in the instant case in hand, the 

respondent No. 2 curtail the area of the petitioner not for any public 

purpose but for the private purpose of the respondent No. 4 which is not 

permitted under any circumstances and it is a fundamental principle of 

natural justice that no action shall be taken against any person without 

giving him any opportunity of being heard and in the instant case in hand, 

no such notice is issued and served upon the petitioner before curtailing his 

nikah registry area by the impugned order  and whole processes was done 

in violation of the fair procedure as laid down in Rule 6(1)(2) and (3) of 

Muslim Marriages and Divorces (Registration) Rules, 2009. Mr. Faiz lastly 

submits that the respondent No. 4 by filing an affidavit in opposition dated 

02-11-2020 contested the Rule but he did not deny the material facts 

asserted in the writ petition as well as in the supplementary affidavit dated 

22-09-2013 and 19-10-2020 as per provisions of Rule – 14 of Chapter – 

XIA of the Supreme Court of Bangladesh (High Court Division) Rules, 

1973 rather the respondent No. 4 in paragraph No. 6 of his affidavit-in-

opposition dated 02-22-2020 admitted that those are matters of facts and 

the other respondents did not file any affidavit-in-opposition denying the 
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facts of the writ petition, supplementary affidavit dated 22-09-2013 and 19-

10-2020 and the settled and established principle of law is that when no 

affidavit-in-opposition is filed denying or controverting the case of the writ 

petitioner, the High Court Division had no option but to accept the case of 

the writ petitioner  

In support of his submission, Mr. Faiz referred the case of Saiful 

Islam -Vs - Bangladesh reported in 66 DLR (HCD) Page - 310; Kazi 

Abdul Matin –Vs - Bangladesh reported in 5 CLR (HCD) Page-111; 

Pubali Bank Limited -Vs- The Chairman, First Labour Court, Dhaka 

and another reported in 12 BLD (1992) (AD) Page - 72; Abu Hanifa -Vs - 

Shafiul Bashar reported in 65 DLR (AD) Page - 243; Bangladesh -Vs - 

Gazi Shafiqul Islam reported in 19 BLC (AD) Page -163. 

Mr. Ali Ahsan Mullah, learned Advocate for the respondent No. 4 

taking us through the affidavit-in-opposition submits that No. 10 Paharpur 

Union Parishad under Bijoynagar Upazilla, District - Brahmanbaria is over 

populated and in the year 1978, Paharpur Union was divided into 3 (three) 

wards  and presently it is divided into 9 wards and considering the number 

of population, Government curtailed earlier Ward No. 2 (Extended Ward 

Nos. 4 - 6) and created the new nikah registry area and from 05-01-2004, 

one Mr. Md. Abdul Wadud has been working as nikah registrar for 

extended Ward Nos. 1 - 3  and the petitioner has been working for the 

extended Ward Nos. 4 - 9 and the respondent No. 4 was appointed as nikah 

registrar for the extended Ward Nos. 4 - 6 vide Memo dated 02-07-2013 

and his name was published in Gazette on 01-08-2013 and as such, the 

Rule is liable to be discharged.  
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On the other hand, learned Deputy Attorney General opposes the 

Rule without submitting any affidavit-in-opposition and denied the material 

assertions of the writ petition and the assertions made in the supplementary 

affidavits filed by the petitioner.   

We have perused the writ petition, supplementary affidavits, the 

affidavit-in-opposition and other pleadings filed by the parties and we have 

also perused the documents annexed with the pleadings and considered the 

submissions of the learned Counsels of all the parties at length.  

From the above facts, circumstances and submissions made by the 

respective parties, it is required to be determined whether in exercise of 

power as provided under the 2nd provisio to Section 4 of the Muslim 

Marriages and Divorces (Registration) Act - 1974, the respondent 

Government bifurcated the earlier Ward No. 2 (extended Ward Nos. 5 – 6 ) 

from the petitioner’s nikah registry area, i.e. territorial jurisdiction fixed 

under Rule 13 of the Muslim Marriages and Divorces (Registration) Rules, 

2009 and whether the appointment of respondent No. 4 was made in due 

compliance with the provisions of the Muslim Marriages and Divorces 

(Registration) Act–1974 and the Rules made there under i.e. the Muslim 

Marriages and Divorces (Registration) Rules, 2009 

For better understanding, let us see the provision of Section 4 of the 

Muslim Marriages and Divorces (Registration) Act, 974 which runs as 

follows:  

“4. Nikah Registrar- For the purpose of Registration of 

Marriages under this Act, the Government shall grant licences 

to such number of persons, to be called Nikah Registrars, as it 

may deem fit necessary for such area as it may specify.  
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Provided that not more than one Nikah Registrar shall be 

 licensed for  anyone area.  

Provided further that the Government may, whether it deems 

fit so to do, extend, curtail or otherwise alter the limits of any 

area for which a Nikah Registrar has been licensed.”   

 
Under the aforesaid provisions of law, the respondent Government is 

empowered to alter or curtail the area of the Nikah Registrar and may 

appoint Nikah Registrar for such areas as provided under the Rule 13 of the 

existing Muslim Marriages and Divorces (Registration) Rules, 2009 which 

runs as under:  

Ò13| A¢d­rœ| GB wewagvjvi Aaxb cÖ̀ Ë wbKvn †iwRmU&ªv‡ii jvB‡m‡Ý hvnv wKQzB 

_vKzK bv †Kb, GKRb wbKvn †iwR÷ªvi‡K ¢ejÀh¢ZÑa GjvKvi Rb¨ jvB‡mÝ cÖ̀ vb 

Kiv hvB‡e, h_vt- 

 (K) wmwU K‡c©v‡ik‡bi ­r­œ, GKwU IqvW©; 

(L) ÔKÕ †kªYxi †cŠimfvi ­r­œ, `yBwU IqvW©; 

(M) ÔLÕ †kÖYxi ‡cŠimfvi ­r­œ, wZbwU IqvW©; 

(N) ÔMÕ †kÖYxi ‡cŠimfvi ­r­œ, mgMÖ GjvKv; 

(O) BDwbqb cwiq` GjvKvi ­r­œ GKwU BDwbqb|Ó 

 The issue in question was earlier agitated in a number of cases before 

the High Court Division. However, Mr. A. K. M. Faiz draws our attention 

and submits that curtailment in respect of Union Parishad area under the 

present existing Rules, 2009 this Court settled this law point in several 

decisions and expresses the same views. In the case of Saiful Islam (Md) 

vs. Government of Bangladesh and other reported in 66 DLR (HCD) Page 

- 310 it is observed that :  

“ From a careful reading of the above quoted provisions 

of law it appears that in the newly framed Rules the words 

“not more than” are omitted. This omission has got a definite 
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meaning. It does mean that earlier in the Rules, 1975 the area 

of a Nikah Registrar was “not more than one union” but in the 

newly framed Rules, 2009 it has been fixed at only “one 

union”  

“For all the reasons, we hold that the area mentioned in 

rule 13 of the newly framed Rules, 2009 cannot be curtailed 

every now and then at the sweet will of the licensing authority. 

There must be some valid reasons for such curtailment, and in 

that case the incumbent Nikah Registrar should be given prior 

intimation and option as to which area he would choose to 

keep under his license subject to fulfillment of the other 

conditions provided in the Rules. Any decision of the 

Government regarding curtailment, extension or change of 

territorial jurisdiction of a Nikah Registrar must be justified 

with the test of reasonableness and fair play”  

In the case of Kazi Abdul Matin vs. Bangladesh and other reported 

in 5 CLR (HCD) Page - 111 it is observed that:  

“It is also evident that the respondent No. 9 influenced the 

respondents only for his own, personal gain, not for any 

public purpose and pursuing the authorities to get 

appointment in place of petitioner at any cost by curtailing his 

nikah registry area as such the purpose for issuance of 

impugned orders suffers from malafide and ill motive of the 

respondents. Moreover, from the above conducts it is evident 

that there was no public cause to create a new area with ward 

No. 1 to 4 and to appoint a Nikah Registrar. Before doing so 

the authority doses not scrutinize any such document or 

assessing the same. It also appears that only relaying upon the 

application of the respondent No. 9 and DO letter of the local 

Member of Parliament the authority concerned acts on it only 

to fulfill their ill desirers.”  
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 “It is enough if the aggrieved party establishes that the 

authority did not apply its mind at the time of making the 

order. In the said back drop, we found that at the time of 

curtailing to the area of the Bholabo Union, Rupgonj 

Narayangonj and thereby creating a new jurisdiction with 

ward No. 1 to 4 of the Bholabo Union and issuing the 

impugned memo to appoint a Nikah Registrar authority did 

not apply its mind. Hence, it can be said that the memos being 

memo No, Bichar 7/2N-41/2003-1475 dated 10.11.2013 

(Annexure-1) and memo No. Bichar – 712N41/2003-1544 

dated 14.11.2003 (Annexure- J) and Memo No. Bichar- 7/2N-

41/2003-06 dated 02.01.2014 (Annexure- N) all issued under 

signature of the responded No.04 has been issued without 

lawful authority and as such the same are liable to be struck 

down” 

In the Muslim Marriages and Divorces (Registration) Rules, 2009, 

the Government introduced fair procedure for appointment of new Nikah 

Registrar and the content of Rule 4 of the Muslim Marriages and Divorces 

(Registration) Rules, 2009 runs as follows:  

 4|  wmwU K‡c©v‡ikb ewnf©©~Z GjvKvq wbKvn& †iwR÷ªvi jvB‡mÝ gÄyixi Rb¨ Dc‡`óv 
KwgwU|- [(1) wmwU K‡c©v‡ikb ewnf~©Z GjvKvaxb †h msm` m`‡m¨i wbe©vPbx GjvKvq 
wbKvn& †iwR÷ªvi jvB‡mÝ gÄyi Kiv nB‡e, Zvnv‡K Dc‡`óv Kwiqv wb¤œ ewY©Z m`m¨ 
mgš‡̂q GKwU Dc‡`óv KwgwU MwVZ nB‡e, h_vt 
 

(K) pw¢nÔø Dc‡Rjvi Dc‡Rjv †Pqvig¨vb;  
 

(L) pw¢nÔø Dc‡Rjvi Dc‡Rjv wbe©vnx Kg©KZ©v;  
 

(M) pw¢nÔø Dc‡Rjvi mve-‡iwRóªvi, c`vwaKvie‡j, whwb D³ KwgwUi m`m¨ 

mwPeI nB‡eb; Ges  

 
(N) †h BDwbqb cwil` A_ev †cŠimfvi Iqv‡W©i Rb¨ jvB‡mÝ gÄyi Kiv 

nB‡e †m BDwbqb cwil‡`i †Pqvig¨vb A_ev †cŠimfvi †Pqvig¨vb ev 

KvDwÝji|  
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[(2)  pw¢nÔø Dc‡`óv D³ KwgwUi mfvq mfvcwZZ¡ Kwi‡eb, Z‡e Zuvnvi Abycw¯’wZ‡Z, 

mswkøó Dc‡`óvi c~e©vby‡gv`bµ‡g, pw¢nÔø Dc‡Rjv †Pqvig¨vb mfvq mfvcwZZ¡ 

Kwi‡eb|  

 
(3)  hw` †Kvb Dc‡Rjv GjvKvq †Kvb mve-‡iwR÷ªvi Gi Kvh©vjq bv _v‡K, Zvnv 

nB‡j D³ Dc‡Rjv GjvKv †h mve-‡iwR÷ªvi Kvh©vj‡qi AvIZvaxb †mB 

GjvKvi mve-‡iwR÷ªvi Dc-wewa (1)(M) Gi Aaxb D³ KwgwUi m`m¨ mwPe 

nB‡eb|  

 
(4)  hw` †Kvb Dc‡Rjv GjvKvq GKvwaK mve-‡iwR÷ªvi Gi Kvh©vjq _v‡K Ges D³ 

Kvh©vjqmg~‡n GKvwaK mve-‡iwR÷ªvi Kg©iZ _v‡Kb, Zvnv nB‡j †Rjv †iwR÷ªvi 

KZ©„K g‡bvbxZ mve-‡iwR÷ªvi D³ KwgwUi m`m¨ mwPe nB‡eb|]  

As per aforesaid provisions of Rule 4 of the Muslim Marriages and 

Divorces (Registration) Rules, 2009 a 5-Member Advisory Committee is to 

be formed for the area situated outside City Corporation and at the top 

there is a room for the concern Upazilla Chairman and as per provisions of 

Rule 6(3) of the Rules, 2009 the notice of appointment of new nikah 

registrar must be issued and served in the notice board of the office of each 

Member of the Advisory Committee or in the visible open space or directly 

to the Member of the Advisory Committee but in the instant case in hand, 

the respondent No. 7 did not serve and issue any notice for appointment of 

nikah registrar in the newly created area i.e. earlier Ward No. 02 (Extended 

Ward Nos. 4 – 6) which has been curtailed from the petitioner’s territorial 

jurisdiction because the then Upazilla Chairman namely Mr. Bashir Ullah 

Juru by issuing a Certificate dated 20.10.2013 (Annexure - K to the 

supplementary affidavit dated 19.10.2020) clearly spelt out that he did not 

know anything and no notice was issued or served upon him and neither 
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the respondent No. 4 nor the other respondents deny the said crucial facts 

and the content of the said certificate runs as follows:  

Dc‡Rjv cwil` 

m`i Dc‡Rjv, eªvþYevwoqv 

m~Ît        ZvwiLt  

cÖZ¨qb cÎ 

GB g‡g© cÖZ¨qb Kiv hvB‡Z‡Q †h, eªvþYevwoqv †Rjvi A¿¹NÑa  weRqbMi _vbvi 

mv‡eK 17 bs eZ©gv‡b 10 bs cvnvocyi BDwbqb Gi mv‡eK 2 bs IqvW© eZ©gv‡b 4/ 5/ 

6 bs Iqv‡W©i wbKvn& †iwR÷ªv‡ii wb‡qv‡Mi wel‡q Avgv‡K AeMZ Kivi Rb¨ Avgvi 

Kvh©vj‡q †Kvb †bvwUk Av‡m bvB Ges Avgv‡K Rvbv‡bvI nq bvB| Avgvi Rvbv g‡Z, 10 

bs cvnvocyi BDwbqb cwil‡`i Awd‡mI G wel‡q †Kvb wb‡qvM weÁwß Uvbv‡bv nq bvB| 

GB wel‡q Avwgmn GjvKvevmx †Kn wKQzB Rv‡b bv| welqwU m¤ú~Y© †MvcY K‡i cÖPwjZ 

AvB‡bi e¨ßq NwU‡q wbKvn& †iwR÷ªvi wb‡qv‡Mi c¨v‡bj ‰Zix Kiv nBqv‡Q| c¨v‡bj 

ˆZixi wgwUs Gi wel‡q Avwg wKQzB Rvwb bv Ges Avgv‡K †Kvb †bvwUkI †`Iqv nq bvB| 

welqwU AwZ †MvcYfv‡e BDbyQ Avjx-‡K jvfevb Kivi Rb¨ D³ KvRwU m¤úbœ Kiv 

nBqv‡Q| G wel‡q AvBbvbyM e¨e¯’v †bIqv DwPZ e‡j Avwg g‡b Kwi|  

¯v̂t 20.10.13 
ewki Eõ¡q Sl¦ 

‡Pqvig¨vb 
Dc‡Rjv cwil` 

eªvþYevwoqv m`i I weRqbMi 
eªvþYevwoqv| 

 
It appears that the respondent No. 7 with malafide intention in 

connivance with the respondent No. 4 concealed notice for appointment of 

nikah registrar with a view to give undue benefit to the respondent No. 4 

only and now it reveals that the new area was created by the respondents 

not for any public purpose but for materializing the very private purpose of 

the respondent No. 4 at any costs violating the existing provisions of Rule 

13(Umo) of the Rules, 2009.  

From the above facts and circumstances, it appears that the whole 

process was commenced and concluded on the basis of  a benami 
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application dated 21.04.2013 (Annexure–J) submitted to the respondent 

No. 1 containing false, misleading and motivated information which 

contradicts with the contents of the Report as contained in Memo No. 346 

dated 14.05.2013 (Annexure – J) issued under the signature of the District 

Registrar, Brahmanbaria on which the local Member of Parliament made 

recommendation to take steps.  In the aforesaid application dated 

21.04.2013 (Annexure – J), it is stated that there was no Nikah Registrar in 

earlier Ward No. 02 (Extended Ward Nos. 4 - 6) of Paharpur Union 

whereas the District Registrar, Brahmanbaria in his aforesaid report 

contained in Memo No. 346 dated 14.05.2013 (Annexure – C) clearly 

stated that “eZ©gv‡b cvnvocyi BDwbq‡bi mv‡eK 1 m¤úªmvwiZ 1, 2 I 3 bs Iqv‡W© †gvt 

Avãyj Iqv ỳ` Ges mv‡eK 2 I 3 bs m¤úªmvwiZ 4, 5, 6 I 7, 8, 9 bs Iqv‡W© †gvt AvwRRyi 

ingvb wbKvn& ‡iwR÷ªvi wnmv‡e Kg©iZ Av‡Qb|Ó and since appointment on 

16.02.1978, this petitioner has been functioning as Nikah Registrar and 

there was no vacancy in the aforesaid earlier Ward Nos. 2 and 3 (Extended 

Ward Nos. 4 - 9) of Paharpur Union Parishad, Bijoynagar, Brahmanbaria 

and it further appears that before issuance of the impugned order 

(Annexure–E), the petitioner submitted an application on 01.07.2013 

(Annexure – D) to the respondent No. 1 informing him that there is no 

vacancy in his nikah registry area and without considering the application 

dated 01.07.2013 (Annexure–D) and  without applying his mind the 

respondent No. 2 most arbitrarily issued the impugned order dated 02-07-

2013.  

It is often said that mala fide or bad faith vitiates everything and a 

mala fide act is a nullity and above attending facts clearly established a 
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case of mala fide or bad faith on the part of the respondents. In the case of 

Kazi Abdul Matin -Vs -Bangladesh and other reported in 5 CLR (HCD) 

Page - 111 it is also observed that-  

“Relying on some observations of the Indian Supreme 

Court in some decisions, Durga Das Basu J Held”, “it is 

common place of state that malafides does not necessarily 

involve a malicious intention. It is enough if he aggrieved 

party establishes: (i) that the authority making the impugned 

order did not apply its mind at all to the matter in question; or 

(ii) that the impugned order was made for a purpose of upon a 

ground other than that is mentioned in the order,” (Ram 

Chandra Vs Secretary to the Government of WB AIR 1964 

Cal- 265). 

“To render an action malafide, “there must be existing 

definite evidence of bias and action which cannot be attributed 

to be otherwise bonafide; actions not otherwise bonafide, 

however, by themselves would not amount to be malafide 

unless the same is an accompaniment with some other factors 

which would depict a bad motive or intent on the part of the 

doer of the act”, (Punjab Vs Khanna, AIR 2001 SC 343).”  

It is apparent that the respondent No. 4 managed and influenced the 

respondents to issue the impugned order only for his own personal gain not 

for any public purpose and the respondent No. 4 pursuing the authorities 

got the impugned appointment letter in place of the petitioner by curtailing 

his nikah registry area and as such, the purpose for issuance of the 

impugned orders suffer from mala fide and ill motive of the respondents 

and moreover, from the above  conducts, it is evident that there was no 

public cause to create a new area by curtailing earlier Ward No. 02 

(Extended Ward Nos. 4 – 6) of Paharpur Union and appoint a Nikah 
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Registrar  and before doing so, the respondent No. 2 did neither apply his 

mind nor examine the relevant documents and existing provisions of law 

nor even assess the same and it also appears that only on relying the 

misleading, purposeful and false information contained in the benami 

application dated 21-04-2013 (Annexure – J), the licensing authority acted 

on it only to fulfill the sweet will of the respondent No. 4 not for any public 

cause.  

Against this backdrop and the aforesaid observations and discussions 

made hereinabove, we are constrained to hold that the Rule has substance 

and is bound to succeed.  

In the result, the Rule is made absolute.    
 

The impugned decision of Sessions No. 01/2013 dated 24.06.2013 

(Annexure - G) and Memo No. 260 dated 24.06.2013 (Annexure- H) and 

Memo No. wePvi-7/2 Gb-36/2012-527 dated 02.07.2013 (Annexure- E) and 

Memo No. wePvi-7/2 Gb-36/2012-422 dated 02.06.2013 (reproduced in 

paragraph No. 4 in the supplementary affidavit dated 18-11-2015) are 

hereby declared to have been issued without any lawful authority and are of 

no legal effect.  

However, there will be no order as to costs.  

Razik-Al-Jalil, J.     

         

I agree. 

 


