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At the instance of the plaintiff- petitioners Laila Begum and others, 

leave was granted and Rule was issued calling upon the opposite parity No. 

1 to show cause as to why the order No. 1 dated 30.07.2006 passed by the 

learned District Judge, Cox’s Bazar in Civil Revision No. 21 of 2006 

rejecting the Civil Revision Summarily at the time of admission hearing of 

the same affirming the order No. 29 dated 13.07.2006 passed by the 

learned Senior Assistant Judge, in charge of the Court of the Assistant 

Judge, Moheskhali, Cox’s Bazar in Other Class Suit No. 140 of 2004 

allowing the application filed under order IX Rule 13 (a) of the Code of 

Civil Procedure should not be set aside.  
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The relevant facts for disposal of this Rule, inter alia, are that the 

present petitioners as the plaintiffs filed the Other Class Suit No. 140 of 

2004 in the court of the learned Assistant Judge, Moheskhali, Cox’s Bazar, 

for the declaration of title upon the land described in the schedule 1 and 2 

of the plaint and also for declaration that B.S. Khatain in the name of the 

defendant No. 5, the Government in the said schedule of land without any 

basis. 

The case in the plaint in short is that the schedule land described in 

the plaint originally belong to Khirode Chandra Roy, Ajit Kumar Roy and 

Indra Kumari Roy. The said owners were represented by the Deity named 

Sree Sree Karunamoyee Gopinath, and R.S. Khatian was published in their 

names after death of Khirode Chandra Roy. Ajit Kumar Roy settled land 

orally to different persons including the present plaintiff Nos. 1-6, and also 

to one Aflatoon, the predecessor of the plaintiff Nos. 7-13 by the un-

registered Amaldaripatra dated 28th Choitra, 1350 B.S. thereby, the 

plaintiffs became owners by the operation of the State Acquisition and 

Tenancy Act. The plaintiffs thereafter sold a huge measurement of land to 

different persons, and the said plaintiffs also thereafter, transferred some 

portion of land to the defendant Nos. 18-27. On 21.11.2004 the plaintiffs 

could know that land has been recorded in P.S. and B.S. Kahtian equivalent 

to M.R.R and B.S Khatian published in the name of the said Ajit Kumar 

Roy and the B.S. Khatian in the name of the present defendant opposite 

parity No. 5, the Government, respectively. Thus the suit was filed. 
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The said suit was contested by the defendant Nos. 1-4 by filing a 

written statement. But the present defendant No. 5, the Government and at 

present the opposite party No. 1 did not appear in the suit even the notices 

were served upon the said defendant. In course of the hearing the defendant 

Nos. 1-4, compromised with the plaintiffs but the defendant No. 5 could 

not enter into the suit. The said suit was decreed on compromise between 

the plaintiffs and defendant Nos. 1-4 and exparte against the defendant No. 

5 by the judgment and decree dated 09.02.2006.  

The present defendant No. 5 - opposite party No. 1 filed an 

application on 07.05.2006 under Order IX Rule 13 and 13A of the Code of 

Civil Procedure in the trial court for setting aside the order dated 

09.02.2006 and for restoring the Other Class Suit No. 140 of 2004 to its 

original file and number. After hearing the parties the learned Assistant 

Judge, Moheskhali, Cox’s Bazar, allowed the application by the order No. 

29 dated 13.07.2006 in order to restore the said suit. Being aggrieve the 

present petitioner as the petitioners filed the Civil Revision No. 21 of 2006 

under Section 115(2) of the Code of Civil Procedure in the court of the 

learned District Judge, Cox’s Bazar, who discharged the Civil Revision by 

his judgment and order No. 1 dated 13.07.2006. This revisional application 

has been filed under Section 115(4) of the Code of Civil Procedure, 

challenging the said order of the revisional court below and the leave was 

granted and the rule was issued thereupon. 
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Mr. Saleh Mahmood Nahid, the learned Advocate appearing for the 

petitioners submits that the learned Assistant Judge as well as the learned 

District Judge should have rejected the application filed under Order IX 

Rule 13 and 13A of the Code of Civil Procedure upon a finding that the 

application was not maintainable and the same was hopelessly barred by 

limitation and by not doing so the courts below committed an error of an 

important question of law resulting in erroneous decision occasioning 

failure of justice.  

The learned Advocate further submits that the courts below should 

have gone through the Code of Civil Procedure (Amendment) Act, 2006 

and found that the same has given effect on 07.05.2006 and by an 

application dated 07.05.2006, the order dated 09.02.2006 passed long 

before the Code of Civil Procedure (Amendment) Act, 2006 was given 

effect thus cannot be maintainable and the Court has no power to set aside 

his own order dated 09.02.2006 in exercise of jurisdiction conferred by 

order IX Rule 13A of the code of Civil Procedure and by not finding so and 

rejecting the application dated 07.05.2006 and the Courts below committed 

an error of an important question of law resulting in erroneous decision 

occasioning failure of justice.  

The Rule has been opposed by the present opposite party No. 1, the 

Government, represented by the Deputy Commissioner, Cox’s Bazar. 

Ms. Shahida Khatoon, the learned Assistant Attorney General 

appearing for the present opposite party No. 1 submits that the learned trial 
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court after considering the evidence and submissions made on behalf of the 

defendant No. 5 allowed the application filed under Order IX Rule 13 and 

13A of the Code of Civil Procedure which was rejected by the revisional 

Court below concurrently finding in favoure of the present opposite party 

No. 1 after considering the evidence against the decree on compromise and 

decree exparte against the defendant No. 5-present opposite party No. 1 

and thereby learned Courts below committed no error of law, as such, the 

leave granted in this application as well as the Rule issued thereupon 

should be discharged.  

The learned Assistant Attorney General also submits that the exparte 

decree against the present opposite party No. 1 by the Judgment and decree 

dated 09.02.2006 was obtained by practicing fraud upon the court by the 

plaintiffs petitioner without serving any required notice upon the present 

opposite party No. 1 and in connivance by the present plaintiff petitioner 

and the defendant Nos. 1-4 in the said suit obtaining a compromise decree 

keeping the defendant No. 5 in the dark and let the suit be decreed exparte 

against the defendant No. 5, as such, under the provision of the Order IX 

Rule 13, the application was filed and both the courts found in favour of 

the present opposite party No. 1 but the present Rule was obtained by 

misleading the Court which is needed to be discharged and no interference 

from this court is called for. 

Considering the above submissions of the learned Advocates 

appearing for the respective parties and also considering the revisional 
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application filed under section 115(4) of the Code of Civil Procedure, 

where in a leave was granted and Rule was issued by the impugned 

judgment and order of the revisional court below, it appears to me that the 

present petitioners as the plaintiffs filed the title suit for a declaration of 

title upon the land measuring 67.90 acres described in schedule 1 and 2 of 

the plaint of the Title Suit No. 140 of 2004. The said suit was also filed for 

declaration that the B.S. Khatian in the name of the present defendant-

opposite party No. 1, the Government. the said suit was decreed on 

compromise with the defendant Nos. 1-4 who were the private parties and 

who admittedly obtained lease of the suit land form the present defendant-

opposite party No. 1, the Government, Deputy Commissioner, Cox’s 

bazaar. 

It further appears that the present defendant No. 5-opposite party No. 

1 did not appear in the said suit, therefore, could not file any written 

statement contorverting the statement of the plaint as no notices were 

served upon the Government. 

In the above circumstances, the present opposite party No. 1, the 

Government filed an application in the same trial court under order IX Rule 

13 and 13A of the Code of Civil Procedure for setting aside the exparte 

decree passed against the present opposite party No. 1. The said application 

has been annexed as annexer-A, in this revisional application which 

contains as follows:- 
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“1z h¡c£ jqnM¡m£ EfSm¡l ®N¡lL O¡V¡ CE¢eue i§¢j A¢gp Na 

30/04/2006Cw a¡¢lM Nje L¢lu¡ CE¢eue i¨¢j pqL¡l£ LjÑLaÑ¡ h¡h¤ 

¢Qšl”e ®L Aœ j¡jm¡l l¡u ¢X¢œ² ®cM¡Cu¡ M¢au¡e pwn¡del SeÉ 

fl¡jnÑ Q¡¢qm CE¢eue i¨¢j pqL¡l£ LjÑLaÑ¡ phÑ fÐbj Eš² a¡¢lM ‘¡a 

qu ®k, h¡c£NZ J 1/2 ew ¢hh¡c£ flØfl ®k¡N p¡Sp ¢elL¥n plL¡l£ 

M¡p S¢j A¯hd i¡h ®i¡N cMml ¢e¢jš Na 19/09/2005Cw a¡¢lM 

HL ®p¡m e¡j¡ c¡¢Mm L¢lu¡ e¡¢nm£ 69.90 HLl S¢j 1/2 ew ¢hh¡c£l 

¢hl¦Ü ®p¡m p§œ J plL¡ll ¢hl¦Ü HLagÑ¡ p§œ ¢X¢œ² q¡¢pm 

L¢lu¡Rz HC ¢hh¡c£ Eš² HLalgÑ¡ ¢X¢œ² pwœ²¡¿¹ C¢a f§ªhÑ O¤e¡rl 

S¡¢ea f¡l e¡Cz”  

 

Now the question is whether the present opposite party No. 1 was or 

was not aware of the suit filed by the present petitioners as the plaintiffs 

impleading the present Deputy Commissioner, Cox’s Bazar, as the 

defendant No. 5. In this regard the learned Advocate for the petitioners 

admitted that notices were served upon the defendant Nos. 1-4 and they 

appeared and compromised with the plaintiffs. Whereas, the defendant No. 

5 did not file any written statement and did not appear in the suit to contest. 

I am not benefitted as to the notices required to be served upon a defendant, 

however, the learned trial court had an opportunity to look into the record 

because the exparte decree was passed by the same court who had 

considered the present application under order 9 Rule 13 and Rule 13A and 

allowed the application by his judgment and order No. 29 dated 

30.07.2006, which was also affirmed by the revisional court below.  

Order IX Rule 13 of the Code of Civil Procedure contains that a 

court has an authority for setting aside an exparte decree on the ground of 



Page # 8 
 

non service of sommons upon the defendant under the required provisions 

of law. Alternatively, an exparte decree can also be set aside by a court if a 

sufficient cause can be shown by the defendant that he or she could not 

appear in the court when a suit has been taken up for hearing as he was 

prevented. In the instant, case the present opposite party No. 1, the Deputy 

Commissioner, Cox’s bazaar filed an application on the ground that the 

plaintiffs shown the exparte decree in the office of assistant land officer 

(i¥¢j pqL¡l£ LjÑLaÑ¡) under Upazila- Mohiskhali on 30.04.2006, which is the 

date the present opposite party came to know about the exparte for the first 

time, accordingly, it transpires that the required summons were not served 

upon the present opposite party No. 1. In this regard the admitted position 

of the present opposite party No. 1, the Government could not contest their 

suit and no written statement was filed by them. However, the written 

statements were filed by the defendant Nos. 1-4 who were the private 

parties and they entered into a compromise agreement with the present 

petitioners, therefore, the suit was decreed on compromise against them 

and the suit was exparte decreed against the present opposite party No. 1, 

who was the defendant No. 5 in the suit. Under order IX Rule 13 before 

amendment provided as above, after amendment of Order IX by inserting 

Order 13A and the legislators intended to expedite the disposal of the 

dispute arising from an exparte decree. Under the literal interpretation, the 

Rule 13A has given a wider discretion upon a court to set-aside any decree, 

even without calling for any evidence for set-aside, by only payment of the 
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maximum of taka 3,000/-, therefore, this provision has been named as 

“directly setting aside the exparte decree”. 

The said Rule 13A has also a proviso, the proviso contains that a 

decree shall not be sate aside without an application by swearing an 

affidavit to be make within 30 days from the date of the decree passed who 

appear and file a written statement. The settled principle of law is that 

proviso of any provision of law is subject to the principal law of that 

provision, therefore, I am of the opinion that the Rule 13A sub (1) has 

given a wide description upon the court to set-aside an exparte decree after 

being satisfied and only by paying an amount not more than 3,000/-. The 

proviso, however, contains the manner of any prayer for directly setting 

aside an exparte decree, such as, an application, application filed after 

swearing an affidavit, the application to be filed within 30 days if an 

exparte decree passed against the defendant who appears and files a written 

statement before the suit was decree exparte. In view of above, I find the 

legislators have a clear and transparent intention for expeditious disposal of 

any dispute arising from any exparte decree. 

In the instant case, the admitted position by both the parties that the 

present defendant No. 5- opposite party No. 1 could not appear in the court 

as no notice was serve before passing the exparte decree, therefore, I 

considered that the Under Order IX Rule 13 is enough to set aside the 

judgment and decree passed exparte. Moreover, under Order IX Rule 13A 

the trial court ordered to pay Tk. 2,000/- which is a conditions for setting 
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aside the judgment and decree. In view of the above I consider that the 

exparte decree passed on 09.02.2006 against the Deputy Commissioner, 

Cox’s Bazar, i.e. the Government, is liable to be set-aside under the 

provisions of law. 

I have carefully pursued the judgment and order passed by the 

learned courts below. The learned trial court by his order dated 13.07.2006 

allowed the application filed under order IX Rule 13, on the basis of the 

following findings:- 

“Hja¡hÙÛ¡u fÐd¡e ¢hhQÉ ¢hou qm 5ew ¢hh¡c£ Order IX Rule 13 

A….. Hl ¢hd¡e Hl BJa¡u fÐ¢aL¡l ®fa f¡le ¢Le¡z e¢b 

fkÑ¡m¡Qe¡u ®cM¡ k¡uz 5 ew ¢hh¡c£ LMeJ Aœ j¡jm¡u q¡¢Sl qu e¡C 

Hhw ®L¡e ¢m¢Ma hZÑe¡ c¡¢Mm Ll e¡Cz Order IX Rule 13A Hl 

Sub Rule (i) Hl Proviso ®a ®k ¢hh¡c£L Rule 13A ……. Hl 

BJa¡ h¢qÑi¨a Ll¡ quRz haÑj¡e 5 ew ¢hh¡c£ ®pC LÉ¡V¡N¢la fs 

e¡z ®Le e¡ haÑj¡e ¢hh¡c£ LMeC j¡jm¡u q¡¢Sl qu e¡Cz ¢Lwh¡ ¢m¢Ma 

hZÑe¡ J c¡¢Mm Ll e¡Cz HjahÙÛ¡u eÉ¡u ¢hQ¡ll ü¡bÑ 5 ew ¢hh¡c£ 

clM¡Ù¹M¡e¡ MlQ pq j”¤l ®k¡NÉz AaHh 5 ew ¢hh¡c£l ¢hNa 

07/05/06Cw a¡¢lMl clM¡Ù¹ M¡e¡ 2,000/- (c¤C q¡S¡l) V¡L¡ MlQ pq 

j”¤l Ll¡ qCmz 5 ew ¢hh¡c£l ¢hl¦Ü Aœ j¡jm¡u fÐQ¡¢la 

09/02/2006 CwlS£ a¡¢lMl HLalg¡ l¡u ¢X¢œ² lc J l¢qa Ll¡ 

qCmz ” 

 

The learned revisioanl court also came to a concurrent finding in 

favour of the present opposite party No. 1 by discharging the revisional 

application field under section 115(2) of the Code of Civil Procedure, in 

the following manner. 



Page # 11 
 

“a¢LÑa 13/07/2006 Cw a¡¢lMl Bcn Hhw HLC p¡a c¡¢MmL«a 

c¢mm¡¢c fkÑ¡m¡Qe¡u ®cM¡ k¡µR ®k, Aœ ¢l¢ine j¡jm¡l fÐ¡bÑ£LNZ ¢h‘ 

¢e¾j¡c¡ma EµQ¡lZl fÐ¡bÑe¡u Afl- 140/04 ew j¡jm¡ c¡ul Llm 1 

J 2 ew ¢hh¡c£l p‰ ®p¡me¡j¡ p¤œ Hhw AeÉ¡eÉ ¢hh¡c£cl (5ew 

¢hh¡c£ NZfÐS¡a¿»£ h¡wm¡cn plL¡l pq) ¢hl¦Ü HLalg¡ p§œ j¡jm¡¢V 

¢Xœ²£ quz flhaÑ£a 5 ew ¢hh¡c£ j¡jm¡l ¢hou AhNa qu plL¡ll 

ü¡bÑ pw¢nÔø BR jjÑ EõM Ll ®cJu¡e£ L¡kÑ¢h¢d BCel 9 AXÑ¡l 13 

(H) l¦ml ¢hd¡e ja a¡yl ¢hl¦Ü fÐcš HLalg¡ l¡u  ¢Xœ²£ lc J 

l¢qaœ²j j¡jm¡¢V f¤e: e¡ð¡l hq¡m Ll¡l fÐ¡bÑe¡ Llm ¢h‘ ¢e¾j¡c¡ma 

j¡jm¡¢V Eiu frl öe¡e£l SeÉ ¢ce Lle Hhw Eiu frl 

öe¡e£œ²j 5 ew ¢hh¡c£ (NZfÐS¡a¿»£ h¡wm¡cn plL¡l)- Hl j¡jm¡ 

f¤e:hq¡ml fÐ¡bÑe¡ 2,000/- (c¤C q¡S¡l) V¡L¡ MlQ fÐc¡e p¡fr j”¤l 

Llez h¢ZÑa AhÙÛ¡u, ¢e¾j¡c¡mal Afl 140/40 ew j¡jm¡u plL¡ll 

ü¡bÑ S¢sa b¡L¡u Hhw ¢h‘ ¢e¾j¡c¡ma kb¡kb Bcn fÐQ¡l Ll¡u 

a¢LÑa 29/05/2006 Cw a¡¢lMl Bcn Aœ¡c¡ma La«ÑL qÙ¹rfl 

fÐu¡Se BR hm je que¡z ” 

 

 After concurrently findings of the courts below and the discussion 

made above I consider that the learned revisioanl courts committed no error 

of law by discharging the revisioanl application by affirming the order of 

the learned trial court. I therefore, consider that the decree passed on 

compromised against the defendant Nos. 1-4 and also the decree passed 

exparte against the defendant No. 5, the Government is hereby set-aside 

and the title suit No. 140 of 2004 pending in the court of learned Assistant 

Judge, Moheshkahli, Cox’s Bazar is hereby restored to its original file and 

number.  

I am therefore, not inclined to interfere into the judgment and order 

passed by the courts below. 
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Accordingly, I do not find merit in the leave granting order and the 

Rule. 

In the result, leave granting order is rejected and the Rule is 

discharged. 

The learned Assistant judge, MoheshKhali, Cox’s Bazar is here by 

directed to dispose of the Title Suit No. 140 of 2004 within the period of 

8(eight) months from the date of receipt of this Judgment and order. 

In the mean time, both the parties are directed to maintain status-quo 

regarding the possession and position of the suit land till disposal of the 

suit. The parties are directed to take all necessary steps for disposal of their 

respective cases in order to reach to a conclusion of the suit within the 

aforementioned 8(eight) moths,  

The interim order of stay granted at the time of issuance of the Rule 

upon the operation of the order dated 13.07.2006 is hereby recalled and 

vacated.  

The office is directed to communicate this judgment and order to the 

concerned Court immediately. 


