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   IN THE SUPREME COURT OF BANGLADESH       
           HIGH COURT DIVISION                            
(CIVIL REVISIONAL JURISDICTION) 

  Civil Revision No. 1419 of 2013  

IN THE MATTER OF  

Most. Khatemunnesa 

             ..........Pre-emptor-Appellant-Petitioner 

-Versus-  

Mrs. Samela Khatun and others 

       ......Pre-emptee-Respondents-Opposite parties 

 Ms. Purabi Rani Sharma, Advocate 
        ……For the petitioner 
  

 Mr. Ahmed Nowshed Jamil, Advocate 

                                         ...….For opposite party No. 1  

 

Heard on 09.02.23, 12.02.23, 13.02.23, 15.02.23 and judgment 

passed on 22.02.2023  

 

 Present: 

 Mr. Justice Kazi Md. Ejarul Haque Akondo 
 

Kazi Md. Ejarul Haque Akondo, J. 

This Rule, under section 115(1) of the Code of Civil 

Procedure, 1908, was issued in the following term- 

“Record need not be called for. Let a Rule be issued 

calling upon opposite party No. 1 to show cause as to why the 

impugned judgment and order dated 23.01.2013 passed by 

the learned Additional District Judge, Kurigram in 
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Miscellaneous Appeal No. 21 of 2002 rejecting an application 

praying for admitting in evidence the pre-empted kabala No. 

1595 dated 30.07.1996 in appeal and to sign the deposition 

given in the Trial Court in Miscellaneous Case No. 02 of 2001 

before the learned Assistant Judge, Roumari, Kurigram 

should not be set aside and/or pass such other or further 

order or orders as to this Court may seem fit and proper.” 

At the time of issuance of the Rule, all further proceedings of 

Miscellaneous Appeal No. 21 of 2002 were stayed. 

The present petitioner as the pre-emptor filed the instant 

Miscellaneous Case No. 02 of 2001 before the Court of learned 

Assistant Judge, Roumari, Kurigram for pre-emption in respect of 

the case land transferred by Kabala dated 3.9.1992 claiming that he 

is a co-sharer in the case jote by inheritance. The present opposite 

party Nos. 1 and 2 appeared in the case and filed separate written 

objections. The case was fixed for a final hearing on 24.09.2001 but 

on that date, the pre-emptor-petitioner was not found present in 

the Court on repeated calls, and as such the case was dismissed for 

default. Against which the pre-emptor as the appellant preferred an 
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appeal before the learned District Judge, Kurigram, and the same 

was numbered Miscellaneous Appeal No. 21 of 2022 which is 

pending for hearing. During the pendency of the appeal the pre-

emptor filed an application before the Court praying for admitting 

a deed mentioned therein in evidence by recalling the pre-emptor 

as a witness. After hearing the same the learned Additional District 

Judge, Kurigram by judgment and order dated 23.01.2013 rejected 

the application. Being aggrieved by the same the pre-emptor as the 

petitioner had preferred this civil revision before this Court and 

obtained the instant Rule. 

Anyway, Ms. Purabi Rani Sharma, the learned Advocate 

appearing for the pre-emptor petitioner submits that the kabala 

sought to be exhibited could be marked as exhibit upon recalling 

the pre-emptor and allowing him to sign his deposition at the 

appellate stage as per section 107 of the Code of Civil Procedure, 

1908 for the ends of justice.  

Conversely, Mr. Ahmed Nowshed Jamil, the learned Advocate 

appearing for opposite party No. 1 submits that the deed so 

mentioned in the application for accepting the same as evidence is 
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out of the plaint and the pre-emptor did not state any reason for 

admitting the deed in evidence as such, the Court below 

considering the materials on record rightly rejected the application 

and thereby committed no illegality, for the pre-emptor did not 

mention anything in the plaint regarding the deed as mentioned in 

the application. 

I have heard the learned Advocates of both parties and have 

perused the materials on record. It appears that the pre-emptor at 

the appellate stage filed an application under Order 41 Rule 27 of 

the Code of Civil Procedure, 1908 praying for admitting a deed 

mentioned therein as evidence by recalling the pre-emptor as a 

witness. But the very fact of the deed was not, in any way 

mentioned in the pleadings as such, it is being out of the pleadings 

there is no scope to accept the said deed as a piece of additional 

evidence as such, the Appellate Court below rightly held that “1595 

c¢mm¢Vl c¡a¡ NËq£a¡­L EJ² c¢mm¢V Aœ j¡jm¡l ¢hQ¡kÑÉ ¢hou ¢edÑ¡l­e B­c¡~ BhnÉL ¢Le¡ 

acj­jÑ ®L¡e hš²hÉ Bf£mL¡l£ f­rl ¢h‘ ®L±nm£ fËc¡e L¢l­a f¡­l e¡Cz fr¡¿¹­l 

fË¢af­rl ¢h‘ ®L±nm£ ¢e­hce L­le ®k, clM¡­Ù¹l E­õ¢Ma c¢m­ml ¢hou pleadings H 

¢Rm e¡ ¢hd¡u pleadings h¢qi¨Ña ®L¡e c¢mm fËcnÑe£ ¢Q¢q²a Ll¡l p¤­k¡N e¡Cz a¢LÑa l¡u 
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fkÑ¡­m¡Qe¡u ®cM¡ k¡u ®k, clM¡­Ù¹l E­õ¢Ma c¢m­ml ¢ho­u ®L¡e B­m¡Qe¡ Ll¡ qu e¡Cz 

L¡­SC E­õ¢Ma c¢m­ml ¢hou­u pleadings H ¢Rme¡ a¡ ­j¡V¡j¤¢V ¢e¢ÕQaz pleadings 

h¢qiÑ§a c¢mm BCeax fËcnÑe£ ¢Q¢q²a Ll¡l AhL¡n e¡ b¡L¡u Bf£mL¡l£fr LaÑªL Be£a 

06.06.12Cw a¡¢l­Ml clM¡Ù¹ e¡LQ Ll¡ qCmz”   

However, documents out of pleadings are acceptable in Court 

provided they are relevant to the issue in dispute and the parties 

have given their consent. The documents have to be properly 

authenticated and should be admissible evidence. But in the case at 

hand, the other party admittedly did not give consent to accept the 

deed in question as evidence. On top of that, whether the deed is 

relevant to the issue in dispute or not is not clear because the pre-

emptor in his application did not mention anything to that effect. 

Given the above, I do not find any substance in the 

submissions so made by the learned Advocate for the petitioner. 

Accordingly, the Rule fails.  

As a result, the Rule is discharged without cost.    

Stay vacated. 
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The impugned judgment and order dated 23.01.2013 passed 

by the learned Additional District Judge, Kurigram in Miscellaneous 

Appeal No. 21 of 2002 rejecting the application is hereby affirmed. 

Send a copy of this judgment to the Court concerned at once. 

 

 

(TUHIN BO)      


