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Judgment on 14.01.2024 
 
Bhishmadev Chakrabortty, J. 
 

This appeal, at the instance of the plaintiffs, is directed against 

the judgment and decree of the then Subordinate Judge and Artha Rin 

Adalat, Sylhet passed on 01.06.1998 in Title Suit No.113 of 1995 

dismissing the suit for declaration of title and recovery of possession.  

 

The plaintiffs brought the suit on 30.07.1992 stating facts that 

the suit land originally belonged to the predecessors of the plaintiffs 

Golak Nath and Tilak Nath. Tilak Nath died leaving behind his 

brother Golak Nath and he became the owner of the total land. He 

died leaving behind his two sons Charitra Nath and Gopi Nath as 

heirs. Subsequently, Gopi Nath sold his 8 annas share to his daughter 

Chapala Bala through kabala dated 19.06.1948. Charitra Nath died 

leaving behind his wife Amlo Bala and son Raj Kumar Nath. Chapala 

Bala sold her share to Amlo and Raj Kumar through registered kabala 
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dated 25.09.1957. In this way they became owner of 16 annas share of 

the schedule land. The land of schedule 2 was erroneously recorded in 

the name of the predecessors of defendants 9-13, namely, Hazi Maram 

Ullah and others and for that reason Amlo Bala and Raj Kumar 

instituted Title Suit No.362 of 1967 in the Court of Joint District 

Judge (the then Subordinate Judge), Sylhet which was subsequently 

withdrawn for formal defects. The defendants of the aforesaid suit 

forcefully dispossessed the predecessor of the plaintiffs from schedule 

1 suit land. The predecessors of the plaintiffs then instituted Title Suit 

No.147 of 1969 in the Court of the then Second Subordinate Judge, 

Sylhet for declaration of title and recovery of possession in respect of 

schedule 1 and for declaration of title and confirmation of possession 

for schedule 2 land. In that suit the predecessors of defendants 9-13 of 

this suit as defendants 1-4 filed written statements and claimed the 

land of schedule 2 while defendant 5 Tara Miah claimed land of 

schedule 1. To prove the cases both the parties led evidence therein. 

The trial Court after considering evidence and other materials on 

record decreed the suit in part on 30.09.1974 declaring plaintiffs’ title 

and confirmation of possession in respect of schedule 2 land but the 

suit was dismissed, so far it was related to schedule 1 of the plaint. 

Defendants 1-4 of that suit then preferred Title Appeal No.57 of 1975 

before the District Judge, Sylhet. However, the Additional District 

Judge, Sylhet after hearing allowed the appeal by its judgment and 

decree dated 30.07.1976 and consequently the original suit was 
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dismissed as a whole. The plaintiffs of that suit then preferred Second 

Appeal No.229 of 1978 before this Court and a Bench of this Division 

by its judgment and decree passed on 01.11.1983 allowed the appeal 

and set aside the judgment and decree passed by the lower appellate 

Court. Against the aforesaid judgment and decree the defendants 

moved to the Appellate Division in Civil Appeal No.57 of 1985. The 

Appellate Division after hearing by its judgment and decree passed on 

08.01.1991 dismissed the appeal and finally declared title of the 

plaintiffs’ in respect of schedule 2 land and also confirmed their 

possession thereon. After passing the judgment by the Appellate 

Division, defendants 1-8 herein with the assistance of defendants 9-

13, who were the defendants 1-4 of the previous suit, forcibly 

dispossessed these plaintiffs from schedule 2 land and erected several 

bamboo made huts therein. The present plaintiffs, who are the heirs of 

the plaintiffs of the previous suit, tried to resist them but failed.  

Thereafter, they instituted the instant suit praying for declaration of 

title and recovery of possession for schedule 2 land.  

 

Defendants 9-13 contested the suit by filing written statement 

denying the statements made in the plaint. They further contended that 

they have been possessing the schedule suit land for more than 95 

years. They got the suit land by way of pattan from its original owner. 

They were jote tenant under sebayet Shyamsundar Daity. Although 

the plaintiffs obtained a decree in the previous suit but they never 

enjoyed and possessed schedule 2 suit land. The defendants during 
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their possession and enjoyment in the suit land sought permission of 

the municipality authority to build houses thereon and accordingly 

they obtained it. They installed meter of electricity, opened holding 

numbers, erected houses there and have been possessing enjoying the 

same by paying rents to the concerned. Although the plaintiffs 

obtained a decree of title and confirmation of possession in schedule 2 

land in the previous suit but they were not in actual possession of the 

same. Since this is a suit for declaration of title and recovery of 

possession and the plaintiffs did not assert in the plaint the time, place 

and date of their dispossession and as such they are not entitled to get 

a decree in the suit. The trial Court correctly dismissed the suit which 

may not be interfered with in appeal.  

 

The trial Court framed as many as 10 issues to adjudicate the 

matter in dispute. During trial, the plaintiffs examined 4 witnesses 

while the defendants examined 5. The documents of the plaintiffs 

were marked as exhibits-1-5 and those of the defendants’ were 

exhibits-Ka-Cha. However, the learned Subordinate Judge by the 

judgment and decree dismissed the suit giving rise to this appeal. 

 

Mr. Chanchal Kumar Biswas, learned Advocate for the 

appellants taking us through the plaint, written statement, evidence of 

witnesses and the documents exhibited submits that the trial Court in 

its judgment found that in the previous suit the plaintiffs’ lawful 

possession in the suit land has been established up to the Apex Court 

but at the same time dismissed the suit on the ground that the 
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plaintiffs failed to prove their previous possession and subsequent 

dispossession by evidence. The above findings of the trial Court is 

totally perverse and tends to give possessory right to the defendants 

who are trespassers in the suit land. The trial Court did not at all 

consider the findings of the High Court Division given in Second 

Appeal No.229 of 1978 and the Appellate Division in Civil Appeal 

No.57 of 1985 regarding title and possession of the plaintiffs’ 

predecessors over the suit land and thereby came to an erroneous 

conclusion both in facts and law. The trial Court had no scope to make 

any findings in this suit adverse to the High Court Division and 

Appellate Division. He then submits that the plaintiffs instituted the 

instant suit under section 8 of the Specific Relief Act and as such it is 

not barred by limitation. Since some of the defendants of the present 

suit were not made parties to the previous suit, the instant suit is not 

also barred by res judicata. He refers to the provisions of Order 21 

Rule 32 of the Code and the provisions of sections 42 and 54 of the 

Specific Relief Act and submits that the findings of the trial Court that 

the present plaintiffs could have filed an execution case for recovery 

of possession on the strength of the judgment and decree passed in the 

previous suit is beyond the provisions of law. In the present suit, the 

plaintiffs successfully proved their possession and dispossession from 

the suit land. In the premises above, the trial Court earred in law in 

dismissing the suit which is required to be interfered with.  
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Mr. Belayet Hussain, learned Advocate for respondents 12 (b) 

(i) (j) and 13 on the other hand opposes the appeal. He submits that in 

the plaint the plaintiffs asserted the fact that they were dispossessed 

from schedule 2 land in the first part of March, 1991 but instituted the 

instant suit on 29.07.1992 i.e., after more than 1½ years of their 

alleged dispossession. Since the previous suit was for the declaration 

of title and confirmation of possession and the plaintiffs’ title has been 

declared therein, and as such this suit would have been filed under 

section 9 of the Specific Relief Act within 6(six) months from the 

alleged dispossession. The instant suit for recovery of possession is, 

therefore, hopelessly barred by limitation. Mr. Hussain then takes us 

through the plaint and referring to the provisions of Order 7 Rule 1(e) 

of the Code submits that the plaintiffs are to make positive assertion in 

the plaint about the cause of action. But no date and time of 

dispossession has been mentioned in the plaint of this suit. The 

plaintiffs also failed to prove the date and time of dispossession by 

adducing evidence. He refers to the cases of Surat Sarder and others 

Vs. Afzal Hossain and others, 49 DLR (AD) 99 and the case of 

Superintendent Musrat Dhulia Dakhil Madrasha Vs. Md. Rafiqul 

Islam and another, 8 ADC 488 and submits that the incidence of cause 

of action must be antecedent to the bringing of the suit at a time when 

the right to sue arose for the first time. Since this is a suit for 

declaration of title and recovery of possession, it must be written in 

the plaint and to be proved in evidence. Mr. Hussain then refers to the 
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documentary evidence of the defendants exhibits Ka-Cha and submits 

that by those documents the defendants proved their possession over 

the suit land from long before and the plaintiffs were required to 

disprove those documents which they failed. He refers to the 

provisions of sections 4 and 80 of the Evidence Act and submits that 

the documents produced by the defendants has presumptive value 

unless the presumption is rebutted by the plaintiffs. He placed before 

us ‘actual possession’ and ‘constructive possession’ as defined in the 

Black’s Law dictionary and submits that although in the previous suit 

plaintiffs’ possession was declared up to the Appellate Division but 

they were not in actual physical possession in the suit land. The 

learned trial Judge correctly found that although the plaintiffs’ had 

legal possession but they had no physical possession over the suit land 

and consequently dismissed the suit. He further submits that within 

1½ years of the alleged dispossession, the plaintiffs did not take any 

step to any authority or in the criminal Court and thus failed to prove 

the alleged dispossession from the suit land. This appeal, therefore, 

having no merit would be dismissed and the judgment and decree 

passed by the trial Court be upheld.            

 

We have considered the submissions of both the sides and gone 

through the evidence and other materials on record.  

 

It is admitted fact that there was a suit between the predecessors 

of the present plaintiffs and predecessor of defendants 9-13. The 

defendants of this suit also admit that in previous Title Suit No.147 of 
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1969, the predecessors of the present plaintiffs got a decree of 

declaration of title and confirmation of possession in respect of 

schedule 2 land of plot No.710 measuring an area of .09 acres. The 

lower appellate Court allowed Title Appeal No.57 of 1975 and set 

aside the aforesaid judgment and decree passed by the trial Court and 

consequently the suit was dismissed as a whole against which the 

predecessors of the present plaintiffs preferred Second Appeal No.229 

of 1978 before this Court. A Bench of this Division after full fledged 

hearing allowed the appeal and affirmed the judgment and decree 

passed by the trial Court i.e., title in respect of schedule 2 property of 

the plaint was declared and possession of the plaintiffs therein was 

confirmed. Exhibit-4 is the judgment and decree passed by the High 

Court Division in the aforesaid second appeal which was affirmed by 

the Appellate Division in Civil Appeal No.57 of 1985 exhibit-5. The 

above fact is also admitted by the parties. But here the defendants’ 

case is that although the plaintiffs’ predecessors got a decree of 

declaration of title and confirmation of possession but they had ever 

no possession over the suit property. The defendants’ were and are in 

possession of the suit land and they did not dispossess the plaintiffs as 

alleged.  

 

 The learned Advocate for the respondents vehemently argued 

that the instant suit would have been dismissed for want of not 

mentioning and proving the cause of action. In the plaint the plaintiffs 

stated that defendants 1-8 in connivence with defendant 9-13, who 
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were defendants of the original suit, in the first part of March, 1991 

entered into the suit land and dispossessed them therefrom by erecting 

bamboo made huts which constrained them to file the instant suit for 

declaration of title and recovery of possession. In the written 

statement, the contesting defendants denied the aforesaid fact of 

dispossession and asserted the fact that they were and are in 

possession of the suit land for last 95 years. The plaintiffs did never 

possessed the suit land. They (defendants) took permission from the 

municipality authority and erected houses thereon in the year 1977. 

They admitted the fact of passing the judgment and decree in the 

previously instituted suit but stated that they were in possession of 

schedule 2 suit land all along but the plaintiffs by misleading the 

Court obtained a decree in the previous suit. The plaintiffs did not 

state the date and time of his dispossession, the plaintiffs failed to 

prove his previous possession as such they are not entitled to obtain a 

decree in this suit.  

 

In paragraph 12 of the plaint, we find that the cause of action 

has been asserted- “

” In paragraph 11 of the plaint the 

plaintiffs stated that the defendants dispossessed them from the suit 

land on the alleged day. The plaintiffs’ witnesses PWs 1-4 in evidence 

corroborated the aforesaid statements made in the plaint particularly 

mentioning time from 10.00 am to 2.00 pm in the first part of March, 

1991. Thus we can safely hold that the cause of action has been 
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proved successfully. Minor discrepancies in the evidence of the 

plaintiffs’ witnesses in no way effect their positive case of 

dispossession. The submission of Mr. Hussain, therefore, bears no 

substance and ratio of the cases cited by him to that effect do not 

match this case. 

The moot point is to be decided here whether the plaintiffs were 

in possession of the suit land and the defendants dispossessed them on 

the day as claimed. The statement of dispossession has been made in 

paragraph 11 of the plaint as- “

”

 

The aforestated statement in the plaint has been corroborated by 

the evidence of plaintiffs’ witnesses. Plaintiff as PW1 in evidence 

stated- “

” In cross-examination by the defendants he stated- “
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” He denied the suggestion of the defendants that 

they were not dispossessed on the alleged date and time.  

 

PW 2 Md. Didar Hossain, a witness of dispossession deposed 

on 23.03.1998 who stated- “

” In cross-examination he stated- 

“

” 

 

PW3 Ramiz Ali who deposed on 23.03.1998 stated-“

” In cross-
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examination he stated- “

”  

 

PW4 who deposed on 29.03.1998 stated that he was a mechanic 

of autorickshaw and used to repair the tempu of the plaintiffs. On that 

day he came to the plaintiffs’ house. He further stated- “

” In cross-examination he stated- “

” (emphasis added) 

 

To support their case of previous possession and denying 

alleged dispossession, the defendants examined 5 witnesses. More or 

less all of them stated that the defendants were in possession of the 

suit land from before and they did not dispossess the plaintiffs from 

the suit land in the alleged day as mentioned by the plaintiffs. In 

support of their possession by erecting huts from 1977 they produced 

some documents exhibits Ka-Cha.  In evidence DW 1 stated- “

” In cross-

examination he stated-“

He denied the plaintiffs’ suggestion as- “
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He further denied that 

they have created the documents in support of their illegal possession 

over the suit land. 

 

DW2 Hazi Abdul Gaffar, an inhabitant of the village in 

evidence supports the previous possession of the defendants over the 

suit land. In cross-examination he stated- “

”  

 

DW 3 Md. Mashon Miah, a neighbour of the defendants in 

evidence supports the case of the defendants. In cross-examination he 

stated “ ” 

 

DW 4 Abdul Malik and DW 5 Faruk Ahmed are the tenants of 

defendant 9. In examination-in-chief they supports the case of the 

defendants. In cross-examination PW 4 stated-“

” DW 

5 Faruk Ahmed in examination-in-chief supports the case of the 

defendants. He further stated-“

He 

denied other suggestions put by the plaintiffs. (emphasis supplied)  

 

The specific case of the plaintiffs are that they were 

dispossessed from the suit land in the first part of March 1991. In 

support of it PW1 led evidence in the dock which has been 
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corroborated by PWs 2, 3 and 4 as quoted above. Although they failed 

to disclose the exact date of dispossession but all of them stated that in 

the first part of March, 1991 the defendants dispossessed the plaintiffs 

from the suit land. By cross-examining them the defendants admitted 

the plaintiff’s dispossession on the alleged day in 1991. The 

defendants led corroborative evidence that it happened within 11:00 

am to 2:00 pm. Although, there are some minor discrepancies in the 

evidence of the plaintiffs’ witnesses about the time and date but those 

cannot be taken as a weapon to brush aside the definite case of the 

plaintiffs. The evidence of the plaintiffs to that effect is corroborative 

on material point. On scanning of evidence of defendants’ witnesses 

regarding their possession, we find that they tried to prove their 

possession from 1977 but failed. We do not believe the evidence of 

DWs 4 and 5 because there were criminal cases against them by the 

plaintiffs for attacking upon PW 1 which has been admitted by them 

in evidence. In the similar reason evidence of DW2 is discarded.  

 

In the judgment and decree passed in Second Appeal No.229 of 

1978 exhibit-4 we find that the High Court Division found possession 

of the predecessors of the present plaintiffs over schedule 2 suit land. 

In taking such decision this Division relied on the rent receipts, the 

oral evidence of the witnesses and other documents submitted in that 

suit. In that suit the title of the plaintiffs was declared and their 

possession was confirmed. In this suit there is no scope to hold that 

they were not in actual possession of schedule 2 land or they had only 
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legal possession over it. There was no scope for the trial Court to hold 

that the plaintiffs were not in possession of the suit land. Such 

findings of the trial Court appears contemptuous. They had been in 

possession as it appears from the judgment and decree passed by the 

Appellate Division in Civil Appeal No.57 of 1985 which was 

disposed of on 08.01.1991. So the dispossession made by the 

defendants is surely after 08.01.1991. The interpretation and findings 

of the learned Joint District Judge on possession is totally wrong.  

 

In this suit, the defendants produced a series of documents in 

support of their possession over the suit land by erecting huts since 

1977. We have gone through those documents. The plaintiffs raised 

objection in exhibiting most of them. On perusal of exhibit-Kha, a 

sanction letter of municipality authority dated 03.01.1977; exhibit-Ga 

series electric meter in the name of Sirajul Islam and others; exhibit-

Gha series the electricity bills; exhibit-Uma assessment list of the 

municipality; exhibit-Cha rent receipt of municipality and exhibit-

Uma 1&2 assessment list, we find that those were not produced in the 

previous suit which was finally disposed of by the Appellate Division 

in 1991. We do not find that those documents attract the suit land 

because those bear no plot and holding number. Moreover, those were 

procured from 1977 to 1996. Therefore, the plaintiffs’ case as made 

out in the plaint- “

antedated ” and the 
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plaintiffs’ evidence supporting it that those have been created only to 

grab the property can safely be believed.  

 

The learned Advocate for the respondents argued that since the 

earlier suit was for declaration of title and confirmation of possession 

and the title of the plaintiffs having been declared in the suit, this suit 

would have been a suit under section 9 of the Specific Relief Act for 

recovery of possession only. But fact remains that defendants 1-8 of 

this suit, who assisted and took part in dispossessing the plaintiffs in 

the first part of March, 1991, were not made parties in the previous 

suit. Therefore, the present suit for declaration of title and recovery of 

possession under section 8 of the Specific Relief Act is well 

mentionable. The findings of the trial Court that the present plaintiffs 

could have filed an execution case for recovery of possession on the 

strength of the judgment and decree passed earlier in Title Suit 

No.147 of 1969 is totally wrong and misconceived because the earlier 

suit was for declaration of title and confirmation of possession which 

was filed under section 42 of the Specific Relief Act. If a suit for 

permanent injunction is decreed and the plaintiffs are dispossessed 

subsequently in that case an execution case under Order 21 Rule 32 of 

the Code may be filed for recovery of possession. But here the 

previous suit was for declaration of title and confirmation of 

possession and as such the plaintiffs cannot file an execution case for 

recovery of possession as observed by the trial Court. The plaintiffs 

have chosen to file this suit for declaration of title and recovery of 



 
 

17

possession for redressing their grievances. Non filing of any criminal 

case and not informing the fact to any other authority in no way debar 

them from filing this civil suit in the form and manner. Learned Joint 

District Judge failed to appraise, assess and sifting evidence of the 

witnesses in its legal perspective and thereby erred in law in 

dismissing the suit. 

 

 The defendants are illegal possessors of schedule 2 land. They 

trespassed into the land of the plaintiffs and dispossessed them 

therefrom in the first part of March, 1991. The plaintiffs by evidence 

both oral and documentary succeeded in proving their case of 

dispossession. It was just and proper for trial Court to decree the suit 

relying on the evidence of the parties. The judgment and decree 

passed by the trial Court dismissing the suit is perverse which cannot 

be sustained in law and requires to be interfered with.  

 

Accordingly, this appeal succeeds. The judgment and decree 

passed by the trial Court is hereby set aside and the suit is decreed.  

However, there will be no order as to costs. The plaintiffs may take 

appropriate steps to get possession in schedule 2 suit land.  

 

Communicate the judgment and send down the lower Court 

records.    

 

Md. Akhtaruzzaman, J. 

                      I agree. 


