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The petitioner obtained the Rule Nisi in the following terms:

“Let a Rule Nisi be issued calling upon the respondents to show
cause as to why the order No. 73 dated 06.07.2011 passed by
the learned Judge of the Artha Rin Adalat, Chattogram in Artha
Rin Jari Case No. 862 of 2003 (Annexure-E to the writ petition)

should not be declared to have been passed without lawful

authority and is of no legal effect.”



Subsequently, by filing an application the petitioner obtained
supplementary Rule Nisi on 19.01.2020 in the following terms:

“Let a supplementary Rule be issued calling upon the
respondents to show cause as to why the order No. 81 dated
01.12.2011 passed by the learned Judge, Artha Rin Adalat,
Chattogram in Artha Rin Jari Case No. 862 of 2003 declining to
accept the statement of accounts submitted on 19.09.2011 by
the decree holder Bank before the Artharin Adalat should not be
declared to be without lawful authority and of no legal effect
and/or pass such other or further order or orders as to this Court
may seem fit and proper.”

Relevant facts leading to issuance of the Rule Nisi are that the
petitioner, Agrani Bank Ltd (shortly, the Bank) obtained a decree against the
respondents No. 2-10 for Tk. 1,34,42,452/- as on 31.12.1997 passed by the
1% Artha Rin Adalat, Chattogram (shortly, the Adalat) in Mortgage Suit No.
1 of 1998. Pursuant to said decree final decree was prepared on 21.01.2002
and accordingly, the Bank filed Artha Rin Execution Case No. 862 of 2003
for Tk. 2,41, 63,263/- as on 17.03.2001. During execution process the
petitioner-decree holder-Bank and the judgment debtor-respondents came to
a settlement pursuant to which the Bank issued the letter dated 26.08.2004
incorporating conditions amongst others for adjustment of Tk. 15 lac by
private sale of mortgaged property upon redemption and also to pay Tk.
70.38 lac by tri-monthly installments within next five years. Accordingly, a
Tripartite agreement was executed among the Bank, judgment debtor and the

proposed purchaser of the mortgaged property.



According to said agreement, the mortgaged property measuring an
area of 4.82 decimals situated at Narayangonj District was sold and Tk. 15
lac was deposited to the respondents’ loan account from the sale proceed and
other sources. Thereafter, the petitioner Bank wrote a letter to the judgment
debtors on 01.01.2005 for adjustment of rest amount as per the settlement
but the respondent-judgment debtors did not pay any amount. Rather vide
their letter dated 02.04.2006 the respondents informed the Bank that they
failed to adjust the rescheduled liability due to some arbitrary action of
another lender financial institution, namely, Bangladesh Shilpa Rin Songstha
(BSRS). The petitioner Bank after serving several reminder and notices,
finding no response, filed an application in the execution proceedings for
reducing Bank’s claimed amount adjusting Tk. 15 lac, received from sale
proceeds of the Schedule-B property.

The judgment debtor-respondents objected the said application stating
that by selling the Schedule-B properties, the borrower adjusted entire loan
amount to the Bank. In support of their contention, the borrowers also
furnished the deed of redemption bearing No. 3927 dated 11.10.2004. In that
context the Artha Rin Adalat heard both the parties and by the impugned
order dated 06.07.2011 accepted borrower’s contentions and rejected the
petitioner’s application. In this backdrop, the petitioner-Bank filed this writ
petition and obtained the present Rule Nisi.

The petitioner also got a supplementary Rule challenging the Order

No. 81 dated 01.12.2011 passed by the Artha Rin Adalat, Chattogram



declining to accept petitioner-Bank’s statement submitted on 12.10.2011 for
Tk. 5,89,31,859/-.

The respondent No.3-judgment debtor is contesting the Rule Nisi by
filing an affidavit in opposition contending, inter alia, are that the writ
petition involves disputed questions of facts which can not be adjudicated
under the present Rule Nisi. On 28.09.2004, an unregistered and legally
unenforceable tripartite agreement was executed between the parties under
certain terms and conditions. Through DD No. 09A-6440526/- 6 dated
28.09.2004 the respondents deposited Tk. 15,00,000/- as sale proceeds of
mortgaged property for loan adjustment. The whole deal was made without
informing the learned Court and the negotiated real receiving amount from
sale of the schedule mortgaged property, was never disclosed to the
respondents. The respondents were in dark about the whole transaction as it
was made by the Bank authority privately. The respondents had to follow the
Bank’s instruction as the Bank authority had assured them that full and final
adjustment of the loan amount will be made once the schedule Il (b) land
(mortgaged property) is sold out to the buyer as per the Bank’s private
negotiation. In consideration of full and final adjustment of the loan amount,
the redemption deed No. 3927 was executed and registered on 11.10.2004.
There were anomalies as to the actual price of the sold mortgaged land. As
per the Sale Deed No. 4644 executed and registered on 13.12.2004, the
value of the said land was Tk. 6,51,000/- but as per the tri-partite

agreement, the value received for the sold mortgaged land was



Tk.15,00,000/-. Therefore, the actual value of the said mortgaged land was
much higher than it was shown in the record.

Mr. Shamim Khaled Ahmed, learned senior Advocate appearing for
the petitioner-Bank submits that the settlement was made between the
petitioner-Bank and the judgment debtors (respondents) pursuant to the
order dated 26.08.2004 and following the said settlement the judgment
debtors adjusted Tk. 15 lac. But, second part of the settlement having not
been complied with, the Bank filed an application for adjustment of received
amount at Tk. 15 lac. He further submits that the Artha Rin Adalat
misconceived the law as well as section 79 of the Evidence Act and thereby
accepting recitals of the deed of redemption, came to a conclusion of
adjustment of entire liability although the judgment debtor could not show
any scrap of paper regarding other payment accept for Tk. 15 lac. He also
submits that the Artha Rin Adalat misconstrued the case of Shishir Kanti Pal
and others Vs Nur Mohammad and others reported in 55 DLR (AD) 39
which enunciated the ratio only as to the presumption of correctness of the
endorsement of the deed in question but it is not relevant regarding the
recital of the deed in question. However, in support of his submissions,
learned Advocate refers to the case of Abani Mohan Saha Vs Assistant
Custodian (SDO), Vested Property, Chandpur and others reported in 39
DLR (AD) 223 and the case of Kamaluddin and others Vs Abdul Aziz (Md)
and others reported in 56 DLR (HCD) 485.

On the other hand, Mr. A. F. Hassan Ariff, learned Senior Advocate

appearing for the respondent No.3 (judgment-debtor) contends that the deed



of redemption itself reflects the payment of entire liabilities. The petitioner’s
denial regarding the payment is a disputed issue which can not be
determined under writ jurisdiction. He further contends that the deed of
redemption executed under the Transfer of Property Act (TP Act) has to be
construed as a contract in accordance with section 4 of the TP Actand it is a
registered document. Therefore, if the petitioner attempts to repudiate the
same, he has to file civil suit for cancellation of deed. He also contends that
after payment of entire liability, the deed of redemption was executed and
title deed was handed over. Considering all aspects and facts, the Artha Rin
Adalat allowed the respondents’ application and rejected the petitioner’s
prayer. As such, there is no infirmity in the impugned order for interference
under judicial review of this Court.

We have gone through the writ petition, affidavit in opposition,
supplementary Rule, supplementary affidavit in opposition and other
materials on record.

There is no dispute regarding the Artharin suit and the decree thereof
for Tk. 1,34,42,452/-. Pursuant to said decree, the execution case No. 862 of
2003 was also filed for realization of Tk. 2,41, 63,263/- as on 17.03.2001. It
also appears that during pendency of the execution proceeding, both the
decree holder and the judgment debtors came to an amicable settlement
pursuant to which the Bank issued the letter dated 26.08.2004 which runs as
follows:
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The contesting respondent No.3 does not deny the aforesaid letter.
Rather pursuant to said letter, admittedly a tripartite agreement was executed
among the Bank, proposed purchaser and the respondent No.3 for selling the
mortgaged property. The said agreement is also quoted here in below for
appreciation of the issue in question:
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On perusal of the aforementioned papers, it is crystal clear that by the
settlement, the liability was re-fixed in two folds, firstly Tk. 15 lac have to
be paid by selling the mortgaged property under Narayangonj District as
well as from the borrower’s own fund and as second fold liablity of Tk.
70.38 lac to be paid by tri-monthly instaliments within next five years and
tripartite agreement also reflects payment of Tk. 15 lac to the Bank pursuant
to which the transaction of selling the said property was made by redemption
of mortgage by the Bank and then selling the same by the respondent
judgment debtor. There is no other correspondences, materials or transaction
regarding second part of the settlement i.e as to payment of Tk. 70.38 lac.

The aforesaid letter dated 26.08.2004 and the tripartite agreement
dated 28.09.2004 have also been described as admitted documents. In
particular, paragraph No. 6(g) and relevant portions of paragraph 6(h) of the
affidavit-in-opposition filed by the respondent No. 3 are as follows:

“6(g) That on 09.08.04, the Directors in a Board Meeting vide
Memo No. 1703/04 approved reschedulement of the Bank loan
account and agreed to adjust the loan account by the sale
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proceed of the Scheduled land by private negotiation and on
26.08.04, the Bank had communicated the decision taken on
09.08.04 to the Respondents.

6(h) That on 28.09.04, an unregistered and legally
unenforceable tripartite agreement was made between the
parties under certain terms and conditions and through DD No.
09A-6440526/-6 dated 28.09.04 deposited Tk. 15,00,000/- as
mortgaged property sale proceed for loan adjustment
surprisingly before execution of any redemption and sale deed
which is vague, misleading and done with malice on the part of
the Bank as because the whole dealing was made without
informing the learned Court and the actually negotiated and real
receiving amount of sale of the scheduled mortgaged property
was never disclosed to the Respondents and the Respondents
were in dark about the whole transaction as it was made by the
Bank authority privately and for the sake of saving the backs of
the Respondents, the Respondents had to follow the Bank’s
instruction accordingly as the Bank authority had assured them
that full and final adjustment of the loan amount will be made
once the scheduled I1 (b) land is sold out to the buyer as per the

Bank’s private negotiation...................

Now only by showing the recital incorporated in the contents of the

redemption deed, the judgment debtor claims the payment of entire liability.

To determine the issue, the Artha Rin Adalat relied upon the case reported in

55 DLR (AD) 39 (supra) and also section 79 of the Evidence Act. For better

understanding, section 79 of the Evidence Act is quoted herein below:

“79. Presumption as to genuineness of certified copies- The
Court shall presume every document purporting to be a
certificate, certified copy or other document, which is by law

declared to be admissible as evidence of any particular fact and
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which purports to be duly certified by any officer [of the
[Government] to be genuine:

Provided that such document is substantially in the form and
purports to be executed in the manner directed by law in that
behalf.

The Court shall also presume that any officer by whom any
such document purports to be signed or certified, held, when he
signed it, the official character which he claims in such paper.”

Further, relevant portions of the case law cited in 55 DLR (AD) 39 as
referred to by the learned Judge, Artha Rin Adalat are quoted herein below:

........ A registered document carries presumption of
correctness of the endorsement made therein and that one who
disputes the said presumption is under the law required to
dislodge the correctness of the endorsement in the registered
document. ..........

On perusal of the aforesaid provision and clarification made in the
cited case reported in 55 DLR (AD) 39 with regard to section 79 of the
Evidence Act, it is clear that the deed of redemption, carries presumption of
correctness of the endorsement made therein by registering the same with
the concerned sub-registry office and that one who disputes the said
presumption is under the law required to dislodge the correctness of the
endorsement in the registered document. Thus, the cited case helps only to
the extent of presumption of correctness as to registration and genuineness
of the document. But not the contents or recitals of the document.

Although in the recital of the redemption deed the words as to the
entire payment have been mentioned but two other admitted documents

regarding settlement i.e the Bank’s letter dated 26.08.2004 and the tripartite
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agreement dated 28.09.2004 (pursuant to which the redemption deed was
executed) do not support the said recitals. Those papers or any subsequent
paper(s) or transaction do not show that the judgment debtor made the entire
payment inasmuch as in the admitted agreement it was stipulated that
payment would be made by tri-monthly installments within next five years.
Therefore, due to aforesaid contradiction even, if we rely the case reported
in 55 DLR (AD) 39, the recital of the deed of redemption alone can not help
the judgment debtor as to the entire payment. Moreover, in this regard we
also find support in the case reported in 56 DLR (HCD) 485 (supra) wherein
a Division Bench held as under:

“34. It is true that the deed of exchange is a registered
document. Registration, no doubt, attaches a statutory
presumption, which extends to the registration of the deed only.
Such presumption is never intended to extend to the
genuineness of the transaction or to prove execution and/or
recitals in the deed.”

Regard being had to the above, we find substance in the submissions
of the learned Advocate for the petitioner and thereby we are led to hold that
the impugned orders were not proper inasmuch as the Aartha Rin Adalat
misconceived the legal proposition in passing the impugned order.

Hence, we find merit in this Rule Nisi.

In the result, the Rule Nisi and the supplementary Rule Nisi are made
absolute. The order No. 73 dated 06.07.2011 passed by the learned Judge of
Artha Rin Adalat, Chattogram in Artha Rin Jari Case No. 862 of 2003
(Annexure-E to the writ petition) and the order No. 81 dated 01.12.2011

passed by learned Judge, Artha Rin Adalat, Chattogram in Artha Rin Jari
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Case No. 862 of 2003 is hereby declared to have been passed without lawful
authority and of no legal effect.

The learned Judge, Artha Rin Adalat, Chattogram is directed to
proceed with the execution case in accordance with law.

Communicate a copy of this judgment and order to the respondents at

once.

Razik Al Jalil, J

| agree.



