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“This criminal appeal preferred by the convict-
appellants, arises out of the judgment and order of conviction
passed by Mr. Mizanur Rahman, Magistrate, First Class,
Mymensingh, in the C.R. Case No. 16 of 1993 under Section 4/3
of the Dowry Prohibitions Act. 1980, thereby convicting the
accused Suruj Ali Under Section 4 of the said Act, sentencing
him to suffer rigorous imprisonment for 1 (one) year, and the
other two accused persons Chand Miah and Bandez Ali Under
Section 3 of the said Act, sentencing each to suffer rigorous
imprisonment for 01 (one) year.

Now being aggrieved and dissatisfied by such judgment
and order of conviction, the convict-appellants Chand Miah and
Bondez Ali have preferred this appeal. The other convict Suruj
Ali has filed no appeal.

Now, grounds as preferred in this appeal amongst others
are as below.-

That, the learned Court below illegally sentenced the
accused persons.

1. That the learned court below arred both in law and

facts.
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2. That, the learned court below did not allow reasonable
time to the appellants to appear and contest the case
after rejection of criminal revision No. 228/93 filed by
the appellants against the order of charge.

3. That, the learned court below ought to have considered
the fact that the appellants are brother and father of
the husband respondent, living in separate mess, and
that they have got no interest in demanding dowry as
alleged.

Now, the prosecution case briefly stated is that, the
complainant Mst. Monowara Begum was married to the
accused Suruj Ali 10 years back as per provisions of the Muslim
marriage law.

That at the time of marriage the accused Suruj Ali, his
brother Chand Miah, and father Bondez Ali demanded a dowry
of Tk. 10,000/~ to the guardian of the complainant Most.
Monowara Begum.

That, complainant’s parents being poor. They expressed
their incapability to pay such dowry, but the accused persons
going to dissolve the marriage unless such amount be paid. The
former (complaint’s guardians) promised to pay such dowry
late on, and on such assurance the marriage was solemnized.

That, soon after such marriage the accused persons
demanded the promised dowry from the bride’s guardian and
began to torture upon the complainant.

That, the accused Suruj Ali during continuance of such
marriage also married a second wife without the consent of the
complainant.

Further prosecution is that, the guardian of the
complainant having failed to give such dowry, the accused as
ordered by the other accused persons, sent the complainant to
her father’s residence, and then again demanded such dowry.

That on, 22.11.1993. the accused Suruj Ali, Chand Miah
and Bendez Ali all coming to the house of complainant’s father,
agains demanded said dowry, and threatened that the
complainant be divorced if the dowry of Tk. 10,000/- is not paid
within 7 days.

Now, on such allegations a complaint being lodged with

the larned Thana Magistrate, Phulbaria, Mymensingh, the letter
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framed charge against the accused Suruj Ali Under Section 4
and against the other accused persons Chand Miah and Bandez
Ali under section 3 of Dowry Prohibition Act, 1980.

Now, after framing of charge since the accused persons
absconded, so the learned court below proceeded against them
under the provisions of Section 339B(2) Cr. P.C. and trial them
inabsentia.

Now, the learned court below on trial found the accused
Suruj ali guilty under section 4 of the Dowry Prohibition Act
1980 for demanding dowry and the other 2 accused persons
Chand Miah and Bandez Ali guilty under section 3 of the said
Act for assisting the accused Suruj Ali in realising such dowry,
and sentenced them as above.

Now, since the accused persons were absconding, so the
defence case has not been set out.

Now, let us see whether the appeal is sustainable in law.

Findings and decision with reasons.

In deciding this appeal we have to see into mainly two
questions, first whether the accused persons got sufficient
opportunity to defend themselves and secondly, whether
evidence on record proves the accused appellants guilty of the
offence convicted for.

Now, let us discuss of first question. The learned lawyer
for the convict appellants asserted that the accused persons get
no sufficient opportunity to defend themselves as they were tried
inabsentia.

Now, the lower court record shows that charge was
framed against the accused persons on 25.07.93, when they
were very much present before the court.

Lower court record further shows that on a revision filed
by the present accused appellants. The proceeding in the instant
case was stayed by the learned Sessions Judge (vide lower court
order No. 16).

Now, the lower court record vide order No. 17 dated
7.3.1994 shows that after decision of the aforesaid criminal
revision the record came to the learned court below, who
accordingly informed both the parties and fixed 22.3.1994 for
appearance of the accused persons, on which date the learned

lawyer for the accused persons prayed time for appearance of
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the accused persons, which the learned court below granted
with an order that if they accused be absent next date, they will
be proceeded under section 339B (2) Cr. P.C and fixed 5.4.1994
for the accused persons.

Now, going through the order sheet of the learned court
below it further appears that, on such dated (5.04.1994 order
No. 19) the accused persons did not appear before the learned
court below. Instead, on adjournment petition was filed on their
behalf by their learned lawyer, but the learned court rejected
such prayer and cancelled the bail of the accused persons and
issued warrant of arrest against them, fixing 21.04.1994 for
return.

Now, on 21.04.1994 the accused persons also being
absent, the learned court below proceeded to try the accused
persons under section 339B(2) Cr. P.C (vide order No. 20) and
also examined 3 witnesses present before the court and
concluded the trial since no other witnesses was there.

Now, from the lower court record it is very much clear
that on the day the charge was framed against the accused
persons, they were much present before the court.

And it further appears, the accused persons filed the
criminal revision being No. 228/93 against such order of
framing of charge. And it further appears that the revision was
decided in due time and after decision the record came to the
learned court below. It informed both the parties, whereupon
the duly appointed lawyers of both the parties took notice of it.

And it further appears that, the learned lawyer for the
accused persons also prayed time on 22.03.1994 vide order No.
18) for appearance of the accused persons, and the court
though fixed 05.04.1994 for their appearance, yet they did not
appear whereupon the learned court below fixed 21.04.1994 for
trial in absence of the accused persons, and examined some
witnesses present on that day.

Therefore, it would be very much clear from the above
discussion that the accused persons were in full know of the
result of the revision. Since they themselves filed it, and also
that their lawyer were informed of the next date for trial, and
that the court though granted sufficient time for appearance (of

accused persons) yet they did not appear when the court bound
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to try the accused persons inabsentia as per provisions of
section 339(2) Cr. P.C.

It is evident that the accused persons very willfully
evaded the trial remaining absconding.

And in view of above discussion it is clear that the
accused persons got sufficient time and opportunity to defend
themselves as which they willfully avoided.

Therefore, the defence plea that the accused persons got
no opportunity to defend themselves, is quite immaterial. Rather
it appears that they defied the court, and there is nothing to say
that the court did not give them any opportunity to defend
themselves. Now, let us discuss the accused question whether
the accused appellant have rightly been convicted.

The prosecution case what appears is that the convict
appellants Chand Miah and Md. Bandez Ali, respectively
brother and father of the accused Suruj Ali, demanded a dowry
of Tk. 10,000/~ just at the time of marriage which bride’s
(complainant mst. Monowara Begum) father having failed to
pay at that amount, the marriage of the complainant was going
to be dissolved when complainants guardians assured to pay
such dowry later on, and on such condition the marriage of the
complainant was solemnized with the accused Suruj Ali, and the
accused persons were demanding the proposed dowry soon
after such marriage.

Further that, complainant’s guardians failing to pay
such dowry as assured the accused, the accused persons were
torturing upon the complainant and lastly drove her away to her
father’s residence, and thereafter the accused persons having
gone to the house of complainant’s father demanded again such
dowry threatening that the complainant be divorced if the dowry
is not given within 7 days, when the complainant was
constrained to file the instant case.

Therefore, the fact the complainant has been chased
away to her father’s residence, prima facie shows that the
accused persons drove her away for not getting the dowry.

Further, the lower court record shows that, all the 3
witnesses the prosecution examined corroborated the fact that
the accused persons coming to the house of complainant’s

father also demanded such dowry. The P.W. 1 Monowara
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Begum in her deposition stated that since her father failed to
pay the assured dowry, her husband Suruj Ali assisted by his
(Suruj Ali) brother and father, would very often torture upon
her, and lastly on Magh 9, 1399 B.S. drove her away to her
father’s residence, and on the next day the said accused persons
coming to the house of her father again demanded Tk. 10000/-
threatening that, she (complainant) be divorced if not dowry is
paid.

The complainant has been corroborated by one Osim
Uddin Sarker (PW-2) who deposed that at the time of marriage
the accused persons demanded such dowry, and complainant’s
father refusing to pay the dowry, the accused persons were
about to desolve the marriage, when complainant’s father
having no other alternative assured to pay it, and an such
assurance the marriage was solemnized.

his witness what further deposed it that, the complainant
was chased away to her father’s residence for non-fulfillment of
such dowry and the accused Suruj, Chand Miah and Bondez Ali
coming to the house of complainant’s father demanded Tk..
10,000/- within 7 days, the dowry which he promised to pay.

Now, in the like manner the P.W. 3 Labu Miah,
complainant’s brother also corroborated the fact that at the
time of marriage the accused persons demanded such dowry
and that the complainant was being tortured upon for non-
fulfillment of the demand.

This witness further deposed that after chasing away the
complainant, the accused Suruj Ali, Chand Miah and Bandez
Ali came to their house and demanded money again and
threatened to divorce the complainant if such amount is not
paid within 7 days.

Now, from the above discussion it appears that the
convict appellants Chand Miah and Bondez Ali along with the
accused Suruj Ali demanded such dowry and later on all the 3
accused persons were torturing upon her.

And it further appears that, the convict-appellants
Chand Miah and Bondez Ali assisted the accused Suruj Ali in
realising such dowry from the father of the complainant and the
facts and circumstances go to say that, there is nothing to dis-

believe the aforesaid witnesses who all stated that the convict
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appellants did the mischief as alleged against them. Appellants
argument that they live separate mess and had got no interest
with the accused Suruj Ali is no ground for reasons that, living
in separate mess does not indicate that they have got no mutual
interest. Hence this plea is not acceptable.

Therefore, if the leaned court below has found the
convict appellant Bondez Ali and Chand Miah guilty of the
offence of assisting the accused Suruj Ali in realising the dowry,
and if it has convicted and sentenced the present convict-
appellants under section 3 of the Dowry Prohibition Act, 1980
has committed no illegality, and I find nothing to interfere with
the decision it reached. In the result the appeal fails.

Hence,
Ordered

That the criminal appeal be dismissed on contest. And it
is further ordered that, the judgment and order of conviction the
learned court below passed, is hereby upheld. And it is further
ordered that, the convict appellants Chand Miah and Bondez
Ali be hereby directed to surrender before the learned court
below to suffer the sentence as awarded.

Send back the lower court record at once along with a
copy of judgment of this appeal.

Dictated and corrected by me.

Sd/- illegible Sd/- illegible
04.07.95 04.07.95
(Tapan KumarRudra) (Tapan KumarRudra)
Additional Sessions Judge Additional Sessions Judge
Third Court, Mymensingh. Third Court, Mymensingh.
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