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Naima Haider, J; 

In this application under Article 102 (2)(a)(ii) of the Constitution of 

the People’s Republic of Bangladesh, a Rule Nisi was issued calling upon 

the respondents to show cause as to why  they should not be directed to 
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give all the benefits of promotion to the petitioners in the post of “Auditor” 

with retrospective effect from the date of passing the Foundation Course 

Examination  and/or such other or further order or orders passed as to this 

Court may seem fit and proper.  

The facts leading to the issuance of the Rule, in brief, are that: 

The petitioners all are serving as Auditors in the Bangladesh Railway 

under the Financial Advisor & Chief Accounts Officer, Bangladesh 

Railway/EAST/CRB/Chittagong. For the last about 24 years no direct 

recruitment in the post of Auditor was made for which the petitioners who 

were the junior Auditors for smooth functioning of the Department had 

been unofficially assigned the duties and responsibilities of the Auditors. 

The terms and conditions of service including promotion of the petitioners 

are being governed by the provisions of the Railway Accounts Code. It has 

been provided in the Rule 124(a) of  part- I of the Railway Accounts Code 

that the promotion in the posts above junior Auditor would be made to an 

employee who has passed the examination prescribed in the Appendix-II or 

any other examination held at the Training Institution .  

 The examination as described in Appendix-II of the Code had been 

stopped since, 1984, that is long before the appointments of the petitioners 

as junior Auditors were made. Thus the petitioners did not have any 

opportunity to sit for the said examination rather except 15 of them 

(Petitioner Nos. 88-96 and 104-110) all of the petitioners had been sent to 

the Railway Training Academy, Chittagong for “Junior Auditor Foundation 

Course” which was equivalent to the syllabus of the Appendix-II. 
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Thereafter, all of them have successfully passed the Foundation Course 

(FC) after successful completion of the same on different dates.  

 After passing the ‘Foundation Course’ it was the petitioners’ 

bonafide expectation that they would be promoted as Auditor. The 

petitioners did not take any legal steps because they were assured that 

whenever the promotion order would be made in the same would be 

retrospectively effective from the date passing reexamination. The 

petitioners had no option but to reply on such assurance because in similar 

situation vide orders No. Rebi/Finance /promotion/2000(loose)-191(ka) 

dated 24.06.2003 and order No. Administration-18/2001 dated 22.07.2003 

respectively 50(30+20) junior Auditors were promoted with retrospective 

effect from 1992-1997. 

 On 02.04.2008, the Office of the Director General of Bangladesh 

Railway vide letter no. Mopo/Obi/Junior Auditor/Promotion/East(Part-1) 

97-408 had advised the Finance Advisor and Chief Accounts Officer, East 

and West to take necessary steps for promotion of the Junior Auditors 

following the provisions of Rule 123 and 124 of the Railway Accounts 

Code Part-I. Earlier the FA and CAO/East vide Memo No. Administration-

30/94 (promotion) dated 28/02/2008 had sent a letter to the ADG/Finance 

categorically stating to make promotion order of the petitioners in 

compliance with the provisions of Rule 123 and 124 of the Code. 

 In such situation suddenly  vide orders dated 23.06.2008, 

29.03.2009,17.09.2009, 18.10.2009 and 06.09.2010 under Memo Nos. 

120,42,125,138 and 108 respectively all the petitioners were promoted to 
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the posts of Auditor and all the orders were made retrospectively effective 

albeit illegally in a discriminatory manner. It is further stated that the said 

orders have been made by the respondents in violation of their own 

decisions with regard to application of the provision of Rule 124(a) of the 

Code. 

 After issuance of the first order of promotion dated 23.06.2008 the 

petitioner No.1 on behalf of all the Auditors have filed an application to the 

FA and CAO/East on 23.08.2009 with a prayer to make the promotion 

retrospectively effective from the date of passing the Foundation Course 

under the provision of Rule 124(a) part-1 of the Code. After long lapse of 

about 2 years on 30.08.2010 vide memo no. Administration-30/90  

(Promotion )( loose)  the FA and CAO had requested the ADG/Finance to 

issue formal orders of retrospective promotion of the petitioners and also to 

pay financial benefits from the said date by fixing their pay in their entitled 

scales.  

 Unfortunately again nothing was done in favour of the petitioners 

which had compelled all the writ petitioners to file another application on 

12.06.2011 to the FA and CAO/East with the same prayer and reiterating 

their earlier statements . Pursuant to the said application the Additional 

Finance Advisor and CAO/General/EAST had sent letter No. 

Administration-30/94 (Promotion)(loose) dated 12.12.2011 to the 

ADG/Finance/East with a recommendation to make the promotions of the 

petitioners as Auditor effective from the date of passing the FC 
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examination held under the Railway Training Academy and also to pay all 

pecuniary financial benefits.  

 Pursuant to the office Memo No. CAG/GB-3/392(part-1)/1069 dated 

10.03.1997 issued by the office of the CAG the post of the Financial 

Advisor Communication under the volume 1 of the Railway Establishment 

Code has been re-designated as ADG/Finance of Bangladesh Railway. The 

said memo stated that under the provisions of fundamental Rules-4 (F.R-4) 

and sanction/ approval given by the ADG Finance would be considered as 

a sanction of the Ministry of Finance. Thus the ADG has ample power and 

authority to meet the grievances of the petitioners without referring the 

matter to the Government but for inexplicable reasons he is not taking any 

action to end the sufferings of the petitioners.  

 Being aggrieved by and dissatisfied with the inaction of the 

respondents the petitioners have moved this Court and obtained the Rule 

Nisi.  

 Respondent nos.3-5 entered appearance by filing an affidavit in 

opposition. The case of respondent nos.3-5 in short is that: The petitioners 

were all appointed as junior auditor/typist of Bangladesh Railway under the 

Financial Advisor and Chief Accounts Officer, East. Some of the 

petitioners were working as junior auditors being promoted from lower 

posts. An employee does not have a right to get retrospective promotion 

and the authority has no obligation to give retrospective promotion to the 

employees. While every employee has the right to be considered for 

promotion, the decision to promote depends on the vacancy of posts. 
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Restrictions imposed by applicable rules and laws, the eligibility of the 

candidate and discretion of the employer. The Foundation Course offered 

by the Railway Training Academy is nothing but a departmental training 

program which is not equivalent to any competitive examination taken for 

the purpose of promotion of employees. Even if the training program is 

considered as equivalent to the examinations prescribed in Appendix-II, 

there is nothing to show that it obliges the authority to give promotion with 

retrospective effect. The petitioners were eventually promoted on special 

consideration and not due to taking part in the departmental training 

program. It is further stated that the on 10.03.2002, the Ministry of Finance 

has instructed the Railway that the promotion shall be effective from the 

date of joining. Accordingly, the Railway is unable to give promotion with 

retrospective effect. The Rules of Business, 1996 no change in the terms 

and conditions of service of government servants having financial 

implications can be made without previous consultation with the Ministry 

of Finance. Accordingly, the Railway cannot give promotion with 

retrospective effect without approval of the Ministry of Finance.  

Mr. Salahuddin Dolon, learned Advocate on behalf of the petitioners 

submits that every employee has a right to have his case considered for 

promotion according to his turn.  He further submits that the similar 

benefits of retrospective promotion with all pecuniary benefits were 

allowed to many of the officers of different cadre and various Departments 

including the Disciplined Forces in our country but the same has been 
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denied to the petitioners which is discriminatory and violative of Article 29 

of the Constitution.   

Mr. Dolon emphatically argues that the concepts of retrospective 

promotion and notional promotion are accepted position in law and the 

respondents having failed to promote the petitioners as “Auditors” 

immediately after passing the Foundation Course without any valid reason 

are now under serious legal obligation to allow the petitioners all the 

benefits of retrospective promotion with effect from the date of passing the 

examination inasmuch as the petitioners are also entitled to retrospective 

pay fixation and all arrears  the denial of which will be arbitrary and 

malafide.  

 Dr. Naim Ahmed, learned Advocate appearing on behalf of 

respondent nos.3 to 5 at the outset submits that the if petitioners are given 

retrospective promotion as a matter of course or as a matter of right, it will 

create a dangerous precedent in the administration having far reaching 

financial implications for the government. He next submits that the other 

junior auditors were promoted when they have passed MRAS, 1st Part 

examination which was organized by the Comptroller and Auditor General 

of Bangladesh. The present petitioners and the said earlier promoted 

employees are not of the same category or class and the question of 

discrimination does not arise and as such retrospective effect cannot be 

given in respect of their promotion. Dr.Ahmed further contends that the 

other junior Auditors were promoted when they passed a competitive 
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examination which is clearly distinguishable from a mere departmental 

training course taken by the writ petitioners.   

 We have perused the writ petition, the supplementary affidavit along 

with its annexures, the affidavit in opposition filed by respondent nos.3-5, 

its annexuues and other relevant materials on record and considered the 

submissions of the learned Advocates of both the parties.  

 A brief narration of the facts of the case is necessary before we 

consider the issue of retrospective promotion. Admittedly, the petitioners 

after being appointed on different dates as Junior Auditors have been 

discharging their duties for the last 24-26 years. Due to postponement of 

recruitment in the posts of “Auditors”, the Railway had assigned them with 

the duties and responsibilities of “Auditors” for greater national and public 

interests. The petitioners became eligible for promotion long time back 

under the provisions of the Recruitment Rules. For the last about 24 years 

there has been no direct recruitment in the post of Auditor. The petitioners 

who were the junior Auditors of the Department had been unofficially 

assigned the duties and responsibilities of the Auditors. The terms and 

conditions of service including promotion of the petitioners are governed 

by the provisions of Rule 124(a) of Part- I of the Railway Accounts Code. 

Our attention was drawn to the provisions of Rule 124(a) of Part- I of the 

Railway Accounts Code which reads as under: 

“Promotion above Junior Auditors of the clerical 

establishment up to the rank of Section Superintendent shall 

not be made unless an employee has passed the examination 

prescribed in the Appendix-II or any other examination held at 
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the Training Institution or has been exempted from passing 

such examination by an order of the competent authority.” 

The vital aspect that has come on record that the examination as 

described in Appendix II of the Code had been stopped since 1984, i.e., 

long before the appointments of the petitioners as Junior Auditors were 

made. Thus the petitioners did not have any opportunity to sit for the said 

examination rather except 15 of them (Petitioner Nos. 88-96 and 104-110) 

all of the petitioners had been sent to the Railway Training Academy, 

Chittagong for “Junior Auditor Foundation Course” which was equivalent 

to the syllabus of the Appendix-II. All of them have successfully passed the 

Foundation Course (FC) after successful completion of the same on 

different dates. After passing the ‘Foundation Course’ it was the 

petitioners’ bonafide expectation that they would be promoted as Auditors. 

The petitioners did not take any legal steps because they were assured that 

whenever the promotion order would be made, the same would be 

retrospectively effective from the date of passing their re-examination. The 

petitioners had no option but to rely on such assurance because in similar 

situation as it appears from Annexures C and C1 vide orders No. 

Rebi/Finance /promotion/2000(loose)-191(ka) dated 24.06.2003 and order 

No. Administration-18/2001 dated 22.07.2003 respectively 50(30+20) 

junior Auditors were promoted with retrospective effect from 1992-1997. 

On 02.04.2008, the Office of the Director General of Bangladesh Railway 

vide letter no. Mopo/Obi/Junior Auditor/Promotion/East(Part-1) 97-408 

had advised the Finance Advisor (hereinafter referred to as FA) and Chief 

Accounts Officer (hereinafter referred to as CAO) , East and West to take 
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necessary steps for promotion of the Junior Auditors following the 

provisions of Rule 123 and 124 of the Railway Accounts Code Part-I. 

Earlier the FA and CAO/East vide Memo No. Administration-30/94 

(promotion) dated 28/02/2008 had sent a letter to the ADG/Finance and 

categorically stated to make promotion order of the petitioners in 

compliance with the provisions of Rule 123 and 124 of the Code. 

The letter dated 28.2.2008 is quoted below for ready reference: 

 

Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/f§hÑ 
Hl L¡kÑ¡mu 

h¡wm¡­cn ®lmJ­u , QVÊNË¡jz 
ew- fÐn¡pe-30/94(f­c¡æ¢a)                               a¡¢lM-28.02.2008 Cw 

hl¡hl, 

A¢a¢lš² jq¡f¢lQ¡mL/f§hÑ,  
h¡wm¡­cn ®lmJ­u, ®lmihe, Y¡L¡z 
 

¢houx A¢XVl f­c f­c¡æ¢az 

h¡wm¡­cn ®lmJ­u ¢qp¡h ¢hi¡N/f§h¡Ñ’­m ¢e­u¡NL«a S¤x A¢XVlNZ 

A¢XVl f­c f­c¡æ¢al SeÉ B­hce L­lez HC L¡kÑ¡m­ul pjeÄu fœ a¡w-

21.01.2008 ¢MËx Hl j¡dÉ­j B­hce f­œl Ae¤¢m¢f Bfe¡l cç­l ®fÐlZ Ll¡ 

quz ®L¡e ¢pÜ¡¿¹ e¡ f¡Ju¡u S¤x A¢XVlNZ f¤el¡u A¢XVl f­c f­c¡æ¢al SeÉ 

B­hce L¢lu¡­Rez   

 h¡wm¡­cn ®lmJ­u AbÑ J ¢qp¡h ¢hi¡­N c£OÑ 20 hR­ll ®hn£ pju d¢lu¡ 

A¢XVl/Sx A¢XVl f­c ­m¡L ¢e­u¡N e¡ qJu¡u ®m¡Lhm üÒfa¡ ¢hl¡Sj¡ez 

E­õMÉ ®k, ü¡d£ea¡ f§hÑ qC­a AcÉh¢d A¢XVl f­c pl¡p¢l ®m¡L ¢e­u¡N Ll¡ qu 

e¡Cz 01.04.1984 Cw a¡¢l­Ml f§­hÑ Sx A¢XV­ll fch£ ¢Rm ¢p¢p- V¤z 

01.04.1984 Cw Hhw avfl fch£ f¢lhaÑe ®qa¥ pLm ¢p¢p V¤ NZ­L ¢gX¡l 
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f­c (¢p¢p-2) ¢ae hRl  Q¡L¥l£l ®ju¡c Eš£ZÑ p¡­f­r ®L¡V¡p£j¡ hÉ¢aa 

A¢XVl­cl M¡¢mf­c f­c¡æ¢a fÐc¡e Ll¡ quz haÑj¡­e A¢XVl­cl phÑ­j¡V 55 

(f’¡æ) ¢V (31.01.2008 fkÑ¿¹) fc n§eÉ l¢qu¡­Rz 31.12.2008 ¢MËx fkÑ¿¹ Bl 

21¢V A¢XV­ll fc n§eÉ qC­hz A¢XVl üÒfa¡l L¡l­Z LjÑla S¤x A¢XVl NZ  

¢h¢iæ a¡¢lM qC­a (a¡¢mL¡ pwk¤š²) A¢XVl f­c LjÑ pÇf¡ce L¢lu¡ B¢p­a¢Rz 

c£OÑ 20 hRl HC pLm S¤¢eul A¢XVlNZ A¢XVl f­c f­c¡æ¢a e¡ f¡Ju¡u 

qa¡n¡u i¥¢N­a­Rz 

Hja¡hÙÛ¡u h¡wm¡­cn ®lmJ­u HL¡E¾Vp ®L¡XÑ f¡VÑ-1 Hl fÉ¡l¡ 123 J 

124 Hl ¢hd¡e j­a ®L¡V¡p£j¡ hÉ¢aa f§­hÑl eÉ¡u S¤x A¢XVlNZ­L A¢XV­ll 

n§eÉ f­c f­c¡æ¢al ¢hou¢V ¢h­hQe¡ Ll¡ k¡C­a f¡­lz 

pwmNÀ£x Ef­ll hZÑe¡j­az    (®j¡x j¡qa¡h E¢Ÿe) 
         AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/f§hÑ 

h¡wm¡­cn ®lmJ­u , QVÊNË¡jz   
 

 
(emphasis supplied) 

 
 

It further appears from record that on 02.04.2008, the Office of the 

Director General of Bangladesh Railway vide letter no. Mopo/Obi/Junior 

Auditor/Promotion/East(Part-1) 97-408 had advised the Finance Advisor 

and Chief Accounts Officer, East and West to take necessary steps for 

promotion of the Junior Auditors following the provisions of Rule 123 and 

124 of the Railway Accounts Code Part-I. Earlier the FA and CAO/East 

vide Memo No. Administration-30/94 (promotion) dated 28/02/2008 had 

sent a letter to the ADG/Finance categorically stating to make promotion 

order of the petitioners in compliance with the provisions of Rule 123 and 

124 of the Code. 
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For felicity of reference the letter dated 2.4.2008 is extracted below 

which reads as follows: 

NZfÐS¡a¿»£ h¡wm¡­cn plL¡l 
jq¡f¢lQ¡mL Hl L¡kÑ¡mu 

AbÑ J ¢qp¡h ¢hi¡N 
h¡wm¡­cn ®lmJ­u 
­lmihe, Y¡L¡z 

 
 
eðlx jf/A¢q/S¤xA¢XVl/f­c¡æ¢a/f§hÑ(f¡VÑ-1)97-408   a¡¢lMx 02.04.2008 ¢MËx 
 
fÐ¡fLx 1z AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/f§hÑ 
h¡wm¡­cn ®lmJ­u, 
¢pBl¢h, QVÊNÊ¡jz 
2z AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/ f¢ÕQj 
h¡wm¡­cn  ®lmJ­u, 
l¡Sn¡q£z 
¢houx A¢XVl f­c f­c¡æ¢a fÐp­‰z 
 
p§œx AbÑ Ef­cø¡ /f§hÑ L¡k¡Ñm­ul fœ eðlx fÐn¡pe-30/94(f­c¡æ¢a), a¡¢lMx 
28.02.2008 ¢MËx 
 
EfkÑ¤š² ¢ho­u p¤­œ¡š² f­œl B­m¡­L S¡e¡­e¡ k¡­µR ®k, h¡wm¡­cn ®lmJ­u 

HL¡E¾Vp ®L¡X f¡VÑ-1 Hl Ae¤­µRc 123 Hhw 124 ¢hd¡e Ae¤pl­Z S¤¢eul 

A¢XVlNe­L A¢XVl f­c f­c¡æ¢al hÉhÙÛ¡ Ll¡l SeÉ fl¡jnÑ ®cu¡ qmz A¢ax 

jq¡f¢lQ¡mL/AbÑ cç­l B­m¡QÉ f­c LjÑla LjÑQ¡l£­cl f­c¡æ¢al ¢ho­u AbÑ 

Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/f§hÑ cçl ®b­L HLC p¡­b L¡kÑœ²j NËqZ Ll­a 

q­hz fÊ­u¡S­e f­c¡æ¢a pwœ²¡¿¹ ¢ho­u A¢ax jq¡f¢lQ¡mL/AbÑ j­q¡cu Hl 

fl¡jnÑ NËqZ Ll¡ ®k­a f¡­lz 

 A¢a¢lš² jq¡f¢lQ¡mL/AbÑ j­q¡c­ul Ae¤­j¡ceœ²­jz  

 

       (L¡S£ j¡p¤c¡ p¤ma¡e¡) 
pqL¡l£f¢lQ¡mL /AbÑ(fÐn¡pe) 

­lmihe, Y¡L¡z 
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Against this backdrop suddenly vide orders dated 23.06.2008, 

29.03.2009, 17.09.2009, 18.10.2009 and 06.09.2010 under Memo Nos.  

120,42,125,138 and 108 respectively all the petitioners were promoted to 

the posts of Auditor and all the orders were made retrospectively effective 

in a discriminatory manner. It is to be noted that the said orders have been 

made by the respondents in violation of their own decisions with regard to 

application of the provision of Rule 124(a) of the Code. 

 After issuance of the first order of promotion dated 23.06.2008 the 

petitioner No.1 on behalf of all the Auditors have filed an application to the 

FA and CAO/East on 23.08.2009 with a prayer to make the promotion 

retrospectively effective from the date of passing the Foundation Course 

under the provision of Rule 124(a) part-1 of the Code. After long lapse of 

about 2 years on 30.08.2010 vide memo no. Administration-30/90  

(Promotion )( loose)  the FA and CAO had requested the ADG/Finance to 

issue formal orders of retrospective promotion of the petitioners and also to 

pay financial benefits from the said date by fixing their pay in their entitled 

scales.  

For ready reference the relevant portion of Annexure F-1 is quoted 

below: 

AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/f§hÑ 
Hl L¡kÑ¡mu 

h¡wm¡­cn ®lmJ­u, QVÊNË¡jz 
....................................................................................................

....................................................................................................

....................................................................................................

....................................................................................................

......................................................................H¢c­L AbÑ j¿»Z¡mu 
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q­a S¡l£L«a fœ ew- Aj/A¢h/¢h¢d-5/­h-¢e-13/99/25 a¡w-10.03.2002 ¢MËx 

Hl j¡dÉ­j iä¡­f¢rL f­c¡æ¢a fÐc¡­el ®L¡e p¤­k¡N ®eC j­jÑ Ah¢qa L­l­Re 

(L¢f pwk¤š²) z AeÉ¢c­L ®lmJ­u AbÑ J ¢qp¡h ¢hi¡­N LjÑla S¤¢eul A¢XVlNe 

c£OÑ pju d­l A¢XVl Hl n§eÉ f­c L¡S L­l Bp­Re Hhw HL¡E¾Vp ®L¡X Hl 

¢hd¡e 123 J 124 Ae¤pl­e ¢h¢iæ a¡¢l­M ®lmJ­u ®VÊ¢ew HL¡­Xj£ q­a S¤¢eul 

A¢XVl ®j±¢mL fÐ¢nre ®L¡­pÑl ¢p­mh¡­p fl£r¡u Eš£ZÑ q­u­Rez a¡C a¡l¡ 

fl£r¡ f¡­nl a¡¢lM q­a fc n§eÉ  b¡L¡ p¡­f­r A¢XVl f­c f­c¡æ¢al ®k¡NÉz 

¢L¿º EfkÑ¤š² LaÑªf­rl Ae¤­j¡ce hÉ¢aa ïa¡­f¢rL f­c¡æ¢a L¡kÑLl L­l p¤¢hd¡ 

fÐc¡e Ll¡ k¡­µR e¡z Hja¡hÙÛ¡u, Efk¤š² LaÑªf­rl Ae¤­j¡ce NËqZ Llax 

iä¡­f¢rL f­c¡æ¢a L¡kÑLl L­l ®hae ¢edÑ¡lZ£ p¤¢hd¡ fÐc¡e Hhw  B­cn 

S¡l£l a¡¢lM ®b­L B¢bÑL p¤¢hd¡ fÐc¡­el ¢e¢jš p¤f¡¢ln pqL¡­l ®fÐlZ Ll¡ qmz  

 
AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/f§hÑ j­q¡c­ul Ae¤­j¡ceœ²­jz 
 
 

(L¡jl¦e e¡q¡l) 
A¢ax AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h 

A¢dLaÑ¡/p¡¢hÑL/f§hÑ 
h¡wm¡­cn ®lmJ­u, ¢pBl¢h, QVÊNË¡jz 

 
        (emphasis supplied) 

In spite of this nothing was done and the writ petitioners filed 

another application on 12.06.2011 to the FA and CAO/East with the same 

prayer and reiterating their earlier statements. Pursuant to the said 

application the Additional Finance Advisor and CAO/General/EAST had 

sent letter No. Administration-30/94 (Promotion)(loose) dated 12.12.2011 

(Annexure-G) to the ADG/Finance/East with a recommendation to make 

the promotions of the petitioners as Auditor effective from the date of 

passing the FC examination held under the Railway Training Academy and 

also to pay all pecuniary financial benefits.  

Annexure – G 1 is quoted below for ready reference: 
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AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h ¢qp¡h A¢dLaÑ¡/f§hÑ 
Hl L¡kÑ¡mu 

h¡wm¡­cn ®lmJ­u, QVÊNË¡jz 
 
ew- fÐn¡pe-30/94(f­c¡æ¢a)(m¤S)                a¡¢lMx 12.12.2011 
hl¡hl,  
A¢ax jq¡f¢lQ¡mL(AbÑ),  
h¡wm¡­cn ®lmJ­u, ®lmihe, Y¡L¡z 
 
¢houx f­c¡æ¢a fÐ¡ç A¢XVl­cl f­c¡æ¢a HL¡E¾Vp ®L¡X f¡VÑ-1 Hl fÉ¡l¡ 
124(H) ®j¡a¡­hL fl£r¡u Eš£Ñ­Zl  a¡¢lM q­a f­c¡æ¢a L¡kÑLl Ll¡l B­hce 
fÐp­‰z 
....................................................................................................
....................................................................................................
....................................................................................................
....................................................................................................
....................................................................................................
......................................... 
Hja¡hÙÛ¡u, Ef­l¡š² hZÑe¡l B­m¡­L B­hceL¡l£­cl B­hce ¢h­hQe¡ f§hÑL 
®lmJ­u ®VÊ¢ew HL¡­Xj£ LaÑªL Nªq£a fl£r¡u f¡­nl a¡¢lM q­a f­c¡æ¢a 
L¡kÑLl L­l ®hae ¢edÑ¡lZ£ p¤¢hd¡pq B¢bÑL p¤¢hd¡ fÐc¡­el ¢e¢jš p¤f¡¢ln 
pqL¡­l ®fÐlZ Ll¡ q­m¡z  
 
AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/f§hÑ j­q¡c­ul Ae¤­j¡ceœ²­jz 
 
pwk¤¢š²x hZÑe¡j­az   (®j¡x eSl¦m Cpm¡j) 

A¢ax AbÑ Ef­cø¡ J fÐd¡e ¢qp¡h A¢dLaÑ¡/p¡¢hÑL/f§hÑ 
h¡wm¡­cn ®lmJ­u , ¢pBl¢h, QVÊNË¡jz 

 
(emphasis supplied) 

 
Thus, it is evident from Annexure-F1 and G1 that the petitioners had 

been assigned the duties and responsibilities of Auditor for public interest 

long time back and they had discharged the responsibilities of Auditor for a 

period of about 16-20 years prior to their promotions made during 2008-

2010 without any blemish. Admittedly, no direct recruitment was made in 

the posts of Auditors after 1987 and earlier vide an order dated 19.02.1985 

many working CC-II post holders were re-designated as Auditor (formerly 

UDA). Thereafter, neither any direct recruitment nor any promotion was 

made in the post of Auditor till 2008 when some of the petitioners were 
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promoted.  The Railway itself vide a letter dated 20.08.1984 had postponed 

the Appendix II examination for an indefinite period and the petitioners 

were allowed to sit for the Foundation Course in the Railway Training 

Academy under the category of “any other examination held at a Training 

Institution” as mentioned in the Para 124(A) of the Railway Accounts 

Code. It is on record that the respondents had taken service of Auditors 

from the petitioners for a long time without giving any benefit of the said 

post. We are of the view that the respondents having considered this aspect 

had accepted the claims of the petitioners as manifested from the 

Annexures F-1 and G-1 to the writ petition and denying the promotion now 

will be against all norms of fairness and justice. 

In service jurisprudence getting promotion is one of the objects in 

one’s service life. Promotion is not a right but every employee has every 

right to be considered for promotion as per rules. An act need not be 

positive violation of fundamental rights and if the duty is not performed at 

the appropriate time as per constitutional mandate, it is also the glaring 

infraction of Fundamental Rights. Therefore, it is mandatory on the part of 

the authorities to discharge its duties at the appropriate time, unless the 

reasons are beyond their control, because even one day's loss in the service 

career of an employee on promotion cannot be compensated at any time as 

the saying goes "Justice delayed is Justice denied" and in service matter 

"Promotion delayed is Promotion denied". Furthermore, in service matters 

the inaction on the part of the authority concern is stated as dereliction of 

duty. Applying the said dictum of law if the concern Department does not 
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take appropriate steps at the appropriate time, the right of a particular 

employee for being considered for promotion for that particular post is 

deprived. They may be selected subsequently but this is not what the law 

contemplates.  

As noted earlier, after issuance of the first order of promotion dated 

23.06.2008 the petitioner No.1 on behalf of all the Auditors have filed an 

application to the FA and CAO/East on 23.08.2009 with a prayer to make 

the promotion retrospectively effective from the date of passing the 

Foundation Course under the provision of Rule 124(a) part-1 of the Code. 

Sitting over the matter for about two years, the FA and CAO on 30.08.2010 

vide memo no. Administration-30/90 (Promotion) (loose) had requested the 

ADG/Finance to issue formal orders of retrospective promotion of the 

petitioners and also to pay financial benefits from the said date by fixing 

their pay in their entitled scales. This has created a legitimate expectation 

in the minds of the petitioners and the respondents at this juncture cannot 

retract back from their own stand. This point should be taken into account 

by the authorities. The delay on the part of the respondents should not be 

permitted to recoil on the petitioners. It would be unjust and inequitable to 

deny the petitioners who have been deprived of such legitimate promotion 

due to them when there is no fault on their part. 

In view of the foregoing discussions and observations and taking the 

facts in their entirety and the proposition of law, we are of the view that the 

Rule has got merit and deserve to succeed. 
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Accordingly, the Rule is made absolute. The respondents are 

directed to consider and give the benefits of promotion to the petitioners in 

the post of “Auditor” with retrospective effect from the date of their 

passing the Foundation Course Examination subject to the condition that 

they are otherwise not disqualified. 

However, there is no order as to costs.  

 

   
Zafar Ahmed, J: 

 
I agree. 

 
 

 

 

 

 

 


