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Naima Haider, J;

In this application under Article 102 (2)(a)(i1) of the Constitution of
the People’s Republic of Bangladesh, a Rule Nisi was issued calling upon

the respondents to show cause as to why they should not be directed to



give all the benefits of promotion to the petitioners in the post of “Auditor”
with retrospective effect from the date of passing the Foundation Course
Examination and/or such other or further order or orders passed as to this
Court may seem fit and proper.

The facts leading to the issuance of the Rule, in brief, are that:

The petitioners all are serving as Auditors in the Bangladesh Railway
under the Financial Advisor & Chief Accounts Officer, Bangladesh
Railway/EAST/CRB/Chittagong. For the last about 24 years no direct
recruitment in the post of Auditor was made for which the petitioners who
were the junior Auditors for smooth functioning of the Department had
been unofficially assigned the duties and responsibilities of the Auditors.
The terms and conditions of service including promotion of the petitioners
are being governed by the provisions of the Railway Accounts Code. It has
been provided in the Rule 124(a) of part- I of the Railway Accounts Code
that the promotion in the posts above junior Auditor would be made to an
employee who has passed the examination prescribed in the Appendix-II or
any other examination held at the Training Institution .

The examination as described in Appendix-II of the Code had been
stopped since, 1984, that is long before the appointments of the petitioners
as junior Auditors were made. Thus the petitioners did not have any
opportunity to sit for the said examination rather except 15 of them
(Petitioner Nos. 88-96 and 104-110) all of the petitioners had been sent to
the Railway Training Academy, Chittagong for “Junior Auditor Foundation

Course” which was equivalent to the syllabus of the Appendix-II.



Thereafter, all of them have successfully passed the Foundation Course
(FC) after successful completion of the same on different dates.

After passing the ‘Foundation Course’ it was the petitioners’
bonafide expectation that they would be promoted as Auditor. The
petitioners did not take any legal steps because they were assured that
whenever the promotion order would be made in the same would be
retrospectively effective from the date passing reexamination. The
petitioners had no option but to reply on such assurance because in similar
situation vide orders No. Rebi/Finance /promotion/2000(loose)-191(ka)
dated 24.06.2003 and order No. Administration-18/2001 dated 22.07.2003
respectively 50(30+20) junior Auditors were promoted with retrospective
effect from 1992-1997.

On 02.04.2008, the Office of the Director General of Bangladesh
Railway vide letter no. Mopo/Obi/Junior Auditor/Promotion/East(Part-1)
97-408 had advised the Finance Advisor and Chief Accounts Officer, East
and West to take necessary steps for promotion of the Junior Auditors
following the provisions of Rule 123 and 124 of the Railway Accounts
Code Part-I. Earlier the FA and CAO/East vide Memo No. Administration-
30/94 (promotion) dated 28/02/2008 had sent a letter to the ADG/Finance
categorically stating to make promotion order of the petitioners in
compliance with the provisions of Rule 123 and 124 of the Code.

In such situation suddenly  vide orders dated 23.06.2008,
29.03.2009,17.09.2009, 18.10.2009 and 06.09.2010 under Memo Nos.

120,42,125,138 and 108 respectively all the petitioners were promoted to



the posts of Auditor and all the orders were made retrospectively effective
albeit illegally in a discriminatory manner. It is further stated that the said
orders have been made by the respondents in violation of their own
decisions with regard to application of the provision of Rule 124(a) of the
Code.

After issuance of the first order of promotion dated 23.06.2008 the
petitioner No.l on behalf of all the Auditors have filed an application to the
FA and CAO/East on 23.08.2009 with a prayer to make the promotion
retrospectively effective from the date of passing the Foundation Course
under the provision of Rule 124(a) part-1 of the Code. After long lapse of
about 2 years on 30.08.2010 vide memo no. Administration-30/90
(Promotion )( loose) the FA and CAO had requested the ADG/Finance to
issue formal orders of retrospective promotion of the petitioners and also to
pay financial benefits from the said date by fixing their pay in their entitled
scales.

Unfortunately again nothing was done in favour of the petitioners
which had compelled all the writ petitioners to file another application on
12.06.2011 to the FA and CAO/East with the same prayer and reiterating
their earlier statements . Pursuant to the said application the Additional
Finance Advisor and CAO/GeneralEAST had sent letter No.
Administration-30/94  (Promotion)(loose) dated 12.12.2011 to the
ADG/Finance/East with a recommendation to make the promotions of the

petitioners as Auditor effective from the date of passing the FC



examination held under the Railway Training Academy and also to pay all
pecuniary financial benefits.

Pursuant to the office Memo No. CAG/GB-3/392(part-1)/1069 dated
10.03.1997 issued by the office of the CAG the post of the Financial
Advisor Communication under the volume 1 of the Railway Establishment
Code has been re-designated as ADG/Finance of Bangladesh Railway. The
said memo stated that under the provisions of fundamental Rules-4 (F.R-4)
and sanction/ approval given by the ADG Finance would be considered as
a sanction of the Ministry of Finance. Thus the ADG has ample power and
authority to meet the grievances of the petitioners without referring the
matter to the Government but for inexplicable reasons he is not taking any
action to end the sufferings of the petitioners.

Being aggrieved by and dissatisfied with the inaction of the
respondents the petitioners have moved this Court and obtained the Rule
Nisi.

Respondent nos.3-5 entered appearance by filing an affidavit in
opposition. The case of respondent nos.3-5 in short is that: The petitioners
were all appointed as junior auditor/typist of Bangladesh Railway under the
Financial Advisor and Chief Accounts Officer, East. Some of the
petitioners were working as junior auditors being promoted from lower
posts. An employee does not have a right to get retrospective promotion
and the authority has no obligation to give retrospective promotion to the
employees. While every employee has the right to be considered for

promotion, the decision to promote depends on the vacancy of posts.



Restrictions imposed by applicable rules and laws, the eligibility of the
candidate and discretion of the employer. The Foundation Course offered
by the Railway Training Academy is nothing but a departmental training
program which is not equivalent to any competitive examination taken for
the purpose of promotion of employees. Even if the training program is
considered as equivalent to the examinations prescribed in Appendix-II,
there is nothing to show that it obliges the authority to give promotion with
retrospective effect. The petitioners were eventually promoted on special
consideration and not due to taking part in the departmental training
program. It is further stated that the on 10.03.2002, the Ministry of Finance
has instructed the Railway that the promotion shall be effective from the
date of joining. Accordingly, the Railway is unable to give promotion with
retrospective effect. The Rules of Business, 1996 no change in the terms
and conditions of service of government servants having financial
implications can be made without previous consultation with the Ministry
of Finance. Accordingly, the Railway cannot give promotion with
retrospective effect without approval of the Ministry of Finance.

Mr. Salahuddin Dolon, learned Advocate on behalf of the petitioners
submits that every employee has a right to have his case considered for
promotion according to his turn. He further submits that the similar
benefits of retrospective promotion with all pecuniary benefits were
allowed to many of the officers of different cadre and various Departments

including the Disciplined Forces in our country but the same has been



denied to the petitioners which is discriminatory and violative of Article 29
of the Constitution.

Mr. Dolon emphatically argues that the concepts of retrospective
promotion and notional promotion are accepted position in law and the
respondents having failed to promote the petitioners as “Auditors”
immediately after passing the Foundation Course without any valid reason
are now under serious legal obligation to allow the petitioners all the
benefits of retrospective promotion with effect from the date of passing the
examination inasmuch as the petitioners are also entitled to retrospective
pay fixation and all arrears the denial of which will be arbitrary and
malafide.

Dr. Naim Ahmed, learned Advocate appearing on behalf of
respondent nos.3 to 5 at the outset submits that the if petitioners are given
retrospective promotion as a matter of course or as a matter of right, it will
create a dangerous precedent in the administration having far reaching
financial implications for the government. He next submits that the other
junior auditors were promoted when they have passed MRAS, 1* Part
examination which was organized by the Comptroller and Auditor General
of Bangladesh. The present petitioners and the said earlier promoted
employees are not of the same category or class and the question of
discrimination does not arise and as such retrospective effect cannot be
given in respect of their promotion. Dr.Ahmed further contends that the

other junior Auditors were promoted when they passed a competitive



examination which is clearly distinguishable from a mere departmental
training course taken by the writ petitioners.

We have perused the writ petition, the supplementary affidavit along
with its annexures, the affidavit in opposition filed by respondent nos.3-5,
its annexuues and other relevant materials on record and considered the
submissions of the learned Advocates of both the parties.

A brief narration of the facts of the case is necessary before we
consider the issue of retrospective promotion. Admittedly, the petitioners
after being appointed on different dates as Junior Auditors have been
discharging their duties for the last 24-26 years. Due to postponement of
recruitment in the posts of “Auditors”, the Railway had assigned them with
the duties and responsibilities of “Auditors” for greater national and public
interests. The petitioners became eligible for promotion long time back
under the provisions of the Recruitment Rules. For the last about 24 years
there has been no direct recruitment in the post of Auditor. The petitioners
who were the junior Auditors of the Department had been unofficially
assigned the duties and responsibilities of the Auditors. The terms and
conditions of service including promotion of the petitioners are governed
by the provisions of Rule 124(a) of Part- I of the Railway Accounts Code.
Our attention was drawn to the provisions of Rule 124(a) of Part- I of the
Railway Accounts Code which reads as under:

“Promotion above Junior Auditors of the clerical
establishment up to the rank of Section Superintendent shall
not be made unless an employee has passed the examination

prescribed in the Appendix-11 or any other examination held at



the Training Institution or has been exempted from passing
such examination by an order of the competent authority.”

The vital aspect that has come on record that the examination as
described in Appendix II of the Code had been stopped since 1984, i.e.,
long before the appointments of the petitioners as Junior Auditors were
made. Thus the petitioners did not have any opportunity to sit for the said
examination rather except 15 of them (Petitioner Nos. 88-96 and 104-110)
all of the petitioners had been sent to the Railway Training Academy,
Chittagong for “Junior Auditor Foundation Course” which was equivalent
to the syllabus of the Appendix-II. All of them have successfully passed the
Foundation Course (FC) after successful completion of the same on
different dates. After passing the ‘Foundation Course’ it was the
petitioners’ bonafide expectation that they would be promoted as Auditors.
The petitioners did not take any legal steps because they were assured that
whenever the promotion order would be made, the same would be
retrospectively effective from the date of passing their re-examination. The
petitioners had no option but to rely on such assurance because in similar
situation as it appears from Annexures C and C1 vide orders No.
Rebi/Finance /promotion/2000(loose)-191(ka) dated 24.06.2003 and order
No. Administration-18/2001 dated 22.07.2003 respectively 50(30+20)
junior Auditors were promoted with retrospective effect from 1992-1997.
On 02.04.2008, the Office of the Director General of Bangladesh Railway
vide letter no. Mopo/Obi/Junior Auditor/Promotion/East(Part-1) 97-408
had advised the Finance Advisor (hereinafter referred to as FA) and Chief

Accounts Officer (hereinafter referred to as CAO) , East and West to take
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necessary steps for promotion of the Junior Auditors following the
provisions of Rule 123 and 124 of the Railway Accounts Code Part-I.
Earlier the FA and CAO/East vide Memo No. Administration-30/94
(promotion) dated 28/02/2008 had sent a letter to the ADG/Finance and
categorically stated to make promotion order of the petitioners in
compliance with the provisions of Rule 123 and 124 of the Code.

The letter dated 28.2.2008 is quoted below for ready reference:
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(emphasis supplied)

It further appears from record that on 02.04.2008, the Office of the
Director General of Bangladesh Railway vide letter no. Mopo/Obi/Junior
Auditor/Promotion/East(Part-1) 97-408 had advised the Finance Advisor
and Chief Accounts Officer, East and West to take necessary steps for
promotion of the Junior Auditors following the provisions of Rule 123 and
124 of the Railway Accounts Code Part-1. Earlier the FA and CAO/East
vide Memo No. Administration-30/94 (promotion) dated 28/02/2008 had
sent a letter to the ADG/Finance categorically stating to make promotion
order of the petitioners in compliance with the provisions of Rule 123 and

124 of the Code.
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For felicity of reference the letter dated 2.4.2008 is extracted below
which reads as follows:
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Against this backdrop suddenly vide orders dated 23.06.2008,
29.03.2009, 17.09.2009, 18.10.2009 and 06.09.2010 under Memo Nos.
120,42,125,138 and 108 respectively all the petitioners were promoted to
the posts of Auditor and all the orders were made retrospectively effective
in a discriminatory manner. It is to be noted that the said orders have been
made by the respondents in violation of their own decisions with regard to
application of the provision of Rule 124(a) of the Code.

After issuance of the first order of promotion dated 23.06.2008 the
petitioner No.l on behalf of all the Auditors have filed an application to the
FA and CAO/East on 23.08.2009 with a prayer to make the promotion
retrospectively effective from the date of passing the Foundation Course
under the provision of Rule 124(a) part-1 of the Code. After long lapse of
about 2 years on 30.08.2010 vide memo no. Administration-30/90
(Promotion )( loose) the FA and CAO had requested the ADG/Finance to
issue formal orders of retrospective promotion of the petitioners and also to
pay financial benefits from the said date by fixing their pay in their entitled
scales.

For ready reference the relevant portion of Annexure F-1 is quoted

below:

g GAE @ K417 [R7T WGFe)/77
GF PRI
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(emphasis supplied)

In spite of this nothing was done and the writ petitioners filed
another application on 12.06.2011 to the FA and CAO/East with the same
prayer and reiterating their earlier statements. Pursuant to the said
application the Additional Finance Advisor and CAO/General/EAST had
sent letter No. Administration-30/94 (Promotion)(loose) dated 12.12.2011
(Annexure-G) to the ADG/Finance/East with a recommendation to make
the promotions of the petitioners as Auditor effective from the date of
passing the FC examination held under the Railway Training Academy and

also to pay all pecuniary financial benefits.

Annexure — G 1 is quoted below for ready reference:
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(emphasis supplied)
Thus, it is evident from Annexure-F1 and G1 that the petitioners had
been assigned the duties and responsibilities of Auditor for public interest
long time back and they had discharged the responsibilities of Auditor for a
period of about 16-20 years prior to their promotions made during 2008-
2010 without any blemish. Admittedly, no direct recruitment was made in
the posts of Auditors after 1987 and earlier vide an order dated 19.02.1985
many working CC-II post holders were re-designated as Auditor (formerly

UDA). Thereafter, neither any direct recruitment nor any promotion was

made in the post of Auditor till 2008 when some of the petitioners were
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promoted. The Railway itself vide a letter dated 20.08.1984 had postponed
the Appendix II examination for an indefinite period and the petitioners
were allowed to sit for the Foundation Course in the Railway Training
Academy under the category of “any other examination held at a Training
Institution” as mentioned in the Para 124(A) of the Railway Accounts
Code. It is on record that the respondents had taken service of Auditors
from the petitioners for a long time without giving any benefit of the said
post. We are of the view that the respondents having considered this aspect
had accepted the claims of the petitioners as manifested from the
Annexures F-1 and G-1 to the writ petition and denying the promotion now
will be against all norms of fairness and justice.

In service jurisprudence getting promotion is one of the objects in
one’s service life. Promotion is not a right but every employee has every
right to be considered for promotion as per rules. An act need not be
positive violation of fundamental rights and if the duty is not performed at
the appropriate time as per constitutional mandate, it is also the glaring
infraction of Fundamental Rights. Therefore, it is mandatory on the part of
the authorities to discharge its duties at the appropriate time, unless the
reasons are beyond their control, because even one day's loss in the service
career of an employee on promotion cannot be compensated at any time as
the saying goes "Justice delayed is Justice denied" and in service matter
"Promotion delayed is Promotion denied". Furthermore, in service matters
the inaction on the part of the authority concern is stated as dereliction of

duty. Applying the said dictum of law if the concern Department does not
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take appropriate steps at the appropriate time, the right of a particular
employee for being considered for promotion for that particular post is
deprived. They may be selected subsequently but this is not what the law
contemplates.

As noted earlier, after issuance of the first order of promotion dated
23.06.2008 the petitioner No.l on behalf of all the Auditors have filed an
application to the FA and CAO/East on 23.08.2009 with a prayer to make
the promotion retrospectively effective from the date of passing the
Foundation Course under the provision of Rule 124(a) part-1 of the Code.
Sitting over the matter for about two years, the FA and CAO on 30.08.2010
vide memo no. Administration-30/90 (Promotion) (loose) had requested the
ADG/Finance to issue formal orders of retrospective promotion of the
petitioners and also to pay financial benefits from the said date by fixing
their pay in their entitled scales. This has created a legitimate expectation
in the minds of the petitioners and the respondents at this juncture cannot
retract back from their own stand. This point should be taken into account
by the authorities. The delay on the part of the respondents should not be
permitted to recoil on the petitioners. It would be unjust and inequitable to
deny the petitioners who have been deprived of such legitimate promotion
due to them when there is no fault on their part.

In view of the foregoing discussions and observations and taking the
facts in their entirety and the proposition of law, we are of the view that the

Rule has got merit and deserve to succeed.
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Accordingly, the Rule is made absolute. The respondents are
directed to consider and give the benefits of promotion to the petitioners in
the post of “Auditor” with retrospective effect from the date of their
passing the Foundation Course Examination subject to the condition that
they are otherwise not disqualified.

However, there is no order as to costs.

Zafar Ahmed, J:

I agree.



