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Sheikh Abdul Awal, J:

This Criminal Appeal at the instance of convict
appellants i1s directed against the judgment and order of
conviction and sentence dated 27.10.2011 passed by the
learned Additional Sessions Judge, 2™ Court, Chuadanga
in Sessions Case No. 52 of 2004 arising out of G.R. No.
169 of 2003 corresponding to Alamdanga Police Station
Case No. 04 dated 17.06.2003 convicting the accused-
appellants under section 304 part II of the Penal Code
and sentencing the appellant No.3, Beltu thereunder to

suffer rigorous imprisonment for a period of 3(three)



years and to pay a fine of Taka 5,000/- (five thousand) in
default to suffer R.I. for 3 (three) months more and also
sentencing the appellant Nos. 1 and 2, Kamini and
Momeni respectively thereunder to suffer rigorous
imprisonment for a period of 1(one) year and to pay a
fine of Taka 3,000/- (three thousand) in default to suffer

R.I. for 2 (two) months more each.

The prosecution case, in short, is that at first Nur
Ali son of deceased victim filed UD case on 17.04.2003
stating that on 15.04.2003 at night 8:00 p.m. while
quarrel took place between Amir Ali and his wife named
Kamini and at one stage Amir Ali gave a slap on the
person of his wife Kamini resulting Kamini raised hue
and cry and accordingly, Momini, Beltu, Kashed Ali,
Atiar Rahman and Jamal rushed there and started to
beating Amir Ali and at that point of time his mother
Chiaronnesa aged about 65 years rushed there to rescue
her son while accused Kamini pushed the victim
Chiaronnesa resulting his mother falls to the ground and
became senseless and then they took the victim
Chiaronbnesa to local doctor Shariful Islam, who
advised to Nur Ali and others to bring her Kushtia Sador
Medical Hospital for better treatment and thereupon,
the informant took his mother to Kushtia sadar hospital

and during treatment on 16.04.2003 at evening 5.55 p.m.



she died. In this backdrop on 17.06.2003 another son of
deceased victim named, Jashim Uddin on getting post
mortem report came to know that their mother died due
to shock and therefore, he lodged an Ejahar against 6
accused persons stating, inter-alia, that his brother Amir
Ali took two wifes namely, Kamini and Belu and
accordingly, on 15.04.2003 at night 8:00 p.m. quarrel
was started between Amir Ali and Kamini in which
Amir Ali gave a slap on his wife Kamini when Kamini
raised hue and cry and then accused, Momini, Beltu,
Kashed Ali, Atiar Rahman and Jamal being armed with
lathi rushed to the place of occurrence and started
beating his brother Amir Ali when his mother
Chiaronnesa (victim) aged about 65 years rushed there to
rescue his son and then accused Kamini pulled teh
victim Chiaronnesa to the ground and also kicked on her
belly and chest and thereafter, accused Kamini, Momini
also dealt bamboo lathi blows on her chest and shoulder
resulting victim Chiaronnesa became senseless.
Thereafter, Selim Malitha son of his elder brother, Nuru
Malitha came there to rescue the victim while accused
persons also beaten on him. Thereafter, the informant
party took the victim, Chiaronbnesa to local doctor
Shariful Islam, who found the condition of the victim is

so critical and thus, he advised them to bring her



Kushtia sadar hospital for proper treatment and
accordingly, the informant took his mother to Kushtia
sadar hospital and during treatment on 16.04.2003 at
evening 5.55 p.m. she died. Thereafter, their brother Nur
Ali Malitha on 17.04.2003 at 7:45 hours filed a U.D case
being UD Case No. 24 of 2003.

Upon the aforesaid First Information Report,
Alamdanga Police Station Case No. 4 dated 17.06.2003
under sections 302 of the Penal Code was started against

the accused persons.

Police after completion of investigation submitted
charge sheet against all the accused persons being charge
sheet No. 97 dated 18.12.2003 wunder sections
143/447/302/114 of the Penal Code.

In usual course, the case record was sent to the
Court of learned Sessions Judge, Chuadanga, wherein it
was registered as Sessions Case No. 52 of 2004 and the
case was subsequently transmitted to the Court of the
learned Additional Sessions Judge, 2" Court, Chuadanga
for disposal before whom the accused persons were put
on trial to answer a charge under sections
143/447/302/114 of the Penal Code to which the
accused persons pleaded not guilty and prayed to be tried

stating that they have been falsely implicated in the case.



At the trial, the prosecution side has examined as
many as 22 witnesses and produced some documents to
prove its case while the defence examined none. The
defence case, from the trend of cross-examination of the
prosecution witnesses and examination of the accused-
appellants under section 342 of the Code of Criminal
Procedure appeared to be that the accused- appellants
were innocent and they have been falsely implicated in

the case.

On conclusion of trial, the learned Additional
Sessions Judge, 2" Court, Chuadanga by his judgment
and order dated 27.10.2011 found the accused-appellants
guilty under section 304, part II of the Penal Code and
sentenced the appellant No.3, Beltu thereunder to suffer
rigorous imprisonment for a period of 3(three) years and
also to pay a fine of Taka 5,000/- (five thousand) in
default to suffer rigorous imprisonment for 3 (three)
months more and also sentenced the appellant Nos. 1
and 2, Kamini and Momeni respectively thereunder to
suffer rigorous imprisonment for a period of 1(one) year
and to pay a fine of Taka 3,000/- (three thousand) in
default to suffer rigorous imprisonment for 2 (two)
months more each and also acquitted 3 other accused

persons from the charge levelled against them.



Being aggrieved by the aforesaid impugned
judgment and order of conviction and sentence dated
27.10.2011 passed by the learned Additional Sessions
Judge, 2" Court, Chuadanga the present convict-
appellants preferred this appeal.

Mr. Md. Sharafatullah, the learned Advocate
appearing for the accused-appellants in the course of
argument takes me through the F.I.LR, charge sheet,
deposition of witnesses and other materials on record
including the impugned judgment and order of
conviction and sentence dated 27.10.2011 and thereafter,
submits that the accused-appellants are out and out
innocent, they have been falsely implicated in this case
without any legal basis. He adds that in this case total 22
witnesses were examined out of which number of eye
witnesses were examined although save and except PW-
9, PW-10 and PW-11 none of them testified any single
word against the accused appellants implicating with the
crime although the trial Court below giving a goby to
such material aspects of the case as well as the facts of
the UD case most illegally relied on the doubtful un-
corroborative statement of PW-9, PW-10 and PW-11
found that the accused appellants guilty under section
304 part-II of the Penal Code and awarded sentence to

the accused-appellants while acquitted 3 other accused



persons on the similar type of allegations. Finally, the
learned Advocate submits that the learned Additional
Sessions Judge, 2™ Court, Chuadanga has not properly
assessed the evidence of the case and failed to consider
the gross discrepancies, contradictions and omissions as
well as admission of PWs on vital points and as such, it
is not safe to maintain order of conviction and sentence
on the evidence on record of the case and that, the
impugned judgement and order of conviction and

sentence is liable to be set-aside.

Ms. Shahida Khatoon, the learned Deputy
Attorney-General appearing for the State-opposite party,
on the other hand, supports the impugned judgment and
order of conviction and sentence, which was according
to her just, correct and proper. She submits that in this
case UD case was filed on 17.04.2003 by elder son of
the deceased victim and thereafter, on knowing the cause
of death from the post mortem report another son of
victim named Jashim Uddin lodged the first information
report against the 6 accused persons and it is on record
that PW-9, PW-10, PW-11 in their respective evidence
categorically testified that on the date of occurrence
accused Beltu and others gave fatal blows on the person
of deceased victim resulting she falls to the ground and

ultimately she died on 16.04.2003 and the trial Court



below on due consideration of the entire evidence and
materials on record justly found the accused-appellants
guilty under section 304, part-1I of the Penal Code and
sentenced the appellant No.3, Beltu thereunder to suffer
rigorous imprisonment for a period of 3(three) years and
to pay a fine of Taka 5,000/- (five thousand) in default to
suffer R.I. for 3 (three) months more and also sentenced
the appellant Nos. 1 and 2, Kamini and Momeni
respectively thereunder to suffer rigorous imprisonment
for a period of 1(one) year and to pay a fine of Taka
3,000/- (three thousand) in default to suffer R.I. for 2

(two) months more each, which should not be disturbed.

Having heard the learned Advocate for the
appellants and the learned Deputy Attorney General,
perused the record including the first information report,
charge sheet, deposition of witnesses, post mortem
report and other materials on record. Now, the only
question that calls for our consideration in this appeal is
whether the trial Court committed any error in finding the

accused- appellants guilty of the offence under section

304, 2" part of the Penal Code.

It appears that the occurrence took place on
15.04.2003 at night 8 p.m. in which UD case was filed
on 17.04.2003 by the elder son of the deceased victim

and thereafter, on knowing the cause of death from post



mortem report another son of deceased victim named
Jashim Uddin lodged an Ejahar on 17.06.2003 with
Alamdanga police station against the accused-appellants
and 3 others stating that occurrence took place on
15.04.2003 at night 8:00 p.m. his brother Amir Ali took
two wives namely, Kamini and Belu and on 15.04.2003
at night 8:00 p.m. quarrel was started between Amir Ali
and Kamini and at that point of time Amir Ali gave a
slap on his wife Kamini when Kamini raised hue and cry
and then accused, Momini, Beltu, Beltu, Kashed Alj,
Atiar Rahman and Jamal being armed with lathi rushed
to the place of occurrence and started beating his brother
Amir Ali when his mother Chiaronnesa (victim) aged
about 65 years rushed there to rescue his son and then
accused Kamini pulled her ( victim ) to the ground and
also kicked on her belly and chest and thereafter,
accused Kamini, Momini also dealt bamboo lathi blows
on her chest and shoulder resulting victim Chiaronnesa
became senseless. Thereafter, Selim Malitha son of his
elder brother, Nuru Malitha came there to rescue the
victim while accused persons also beaten on him.
Thereafter, the informant party took the victim,
Chiaronbnesa to local doctor Shariful Islam, who found
the condition of victim 1s so critical and thus, advised

them to bring her Kushtia sadar hospital for proper
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treatment and accordingly, the informant  took his
mother to Kushtia sadar hospital and during treatment on
16.04.2003 at evening 5.55 p.m. she died. Police after
completion of investigation submitted charge sheet
against all 6 accused persons under sections
143/447/302/114 of the Penal Code. It further appears
that at the trial the prosecution side examined in all 22
witnesses to prove its case out of which PW-1, Md.
Jashim Uddin, informant of the case stated in his
deposition that occurrence took place on 15.04.2003 at
8:00 p.m. and thereupon, the accused Kamini , Momini,
Beltu, Jashim Uddin beaten her mother ( deceased
victim) resulting victim became senseless and thereafter
the informant took her mother to village doctor, who
found the condition of the victim was so critical and
thereby advised to take the victim to Kushtia general
hospital and thereafter on 16.04.2003 at 7-8 a.m. the
informant took the victim to Kushtia sadar hospital and
during treatment on 16.04.2003 at 5:55 p.m. victim died.
This witness also stated that after the occurrence his
elder brother Nur Ali Malitha lodged a UD case. This
witness in his cross examination stated that- “SNIE
TAfRfOre W TS W W IFGF WERFO 39/8/000 R
oIfRed waiTe Sy | FRE 2 ) oy 0 | @ Wi e 8
SR ReFca (@ SRS S Fa @l qEd FiRar s
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el SRR § | GIF S 8 T F Irel ke o &
ST IR T Fafee @R o9 S Tror fow Gy 7o
foare (= Picafest 1 PW-2, as neighbouring witness stated
in his deposition that on 15.04.2003 at night from 7:30-
8:00 p.m. occurrence took place. On hearing hue and cry
he rushed to the place of occurrence and saw Amir is
beating on the person of his wife Kamini. This witness
also stated that - BRFCERI WMITE G AT Wy A=dT ST
I BT BN (AT #ITT oreelq 26 W | PW-3, stated in his
deposition that- “<GFIF 3¢/8/30090 T M=Te A® AT
9.90/b:00 B TN WY 2T “AfGawa Wy I T2 ABICS
qr2 | O (206w W THAEEE ABICS PNm dEAre AR @,
SIS O F AP FIRCE TR AR IR O pacs A
o fosBy foarrtam tMite ST e 7t A0 ST Syie B

AT J@F T | oF fofFoy aegree hbfloewna

TSI N0 T 1 i ek @, Sy uarretae aeres
& e 1”7 PW-4 stated in his deposition that occurrence
took place at 7-8 p.m. This witness stated in his evidence
that accused Kamini, Momini, Beltu, Jashim Uddin
driven out the victim from the house and also beaten on
her and thereafter they took the victim to local doctor
and thereafter she was shifted to Kushtia general hospital
for better treatment. This witness stated in his cross-
examination that he did not make any statement before

the investigating officer. PW-5 was tendered; PW-6 and
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PW-7 were declared hostile by the prosecution. PW-7
stated in his evidence that- ‘“TWITS PR ANCT TR AT SF
I A Wi (AT fobT foarream Wibee At 7w | Tw s
4t fofebw Darra=ics zrrene e I gk EReT fosbw
oaRetaR R W 1" PW-8, doctor Md. Saidur Rahman
stated in his deposition that he submitted post mortem
report. This witness in his cross-examination stated that-
‘T TG *I& (I 87 &7 o= 20T AT ooy hArazd To
(2 & TN Sl T 20 A ©0F ¢ R TN g &
32 2C© A1 71 1” PW-9 stated in his deposition that victim
Chiaronnesa is his mother. Occurrence took place on
15.04.2003 at 8:00 p.m. in-front of him. This witness
also stated in his deposition that at the time of
occurrence accused Beltu gave a lathi blow on the head
of his mother (deceased victim) while she falls to the
ground and then the accused Kamini and Momini kicked
on her belly while accused Jashim Uddin was present but
he did not give any blow on the person of the deceased
victim. After the occurrence victim was taken to local
doctor and thereafter she was shifted to Kushtia general
hospital and next day she died in hospital. PW-10, stated
in his deposition that occurrence took place on
15.04.2003, accused Beltu dealt a lathi blow on the
person of the victim resulting she falls to the ground.

PW-11, Mofiz Uddin Malitha stated in his deposition



13

that accused Beltu gave lathi blow on the head of the
deceased victim resulting she falls to the ground and at
that point of time accused Kamini, Momini, Jamal Uddin
conjointly smashed the victim by their foots. PW-12,
stated in his deposition that he put his signature in the
inquest report. PW-13, PW-14, PW-15 were tendered.
PW-16, S.I. Anwar Hossain investigated the case, who
after completion of investigation submitted charge sheet
against all 6 accused persons. This witness stated in his
deposition that during investigation he examined the
witnesses under section 161 of the Code of Criminal
Procedure. He proved the seizure list and his signature
thereon as “Ext.-1/2 and index, sketch-map and his
signature thereon as “Ext. Nos. 5, 5/1, 6, and 6/1”. This
witness in his cross-examination stated that- “@ «&=Ia
@IS T AN (@, OIF NEF WA AN @G #1fd ey ez |
e @l M ©F @ (@ (AR A @ =R 1 PW-17,
Constable, Md. Amzad Hossain stated in his deposition
that on 17.04.2003 he brought the dead body of victim
through a van to Chuadanga hospital morgue. PW-18
proved the inquest report and his signature thereon as
“Ext.-3/2”. PW-19 investigated the address of the
accused persons. PW-20, village doctor Islam. This
witness stated in his deposition that he examined the

victim and found her senseless condition. PW-21 was
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tendered. PW-22, Kosimuddin stated in his deposition
that- “fefbx Yo @ | fosBN @a Heart @9 %07 o |
OIRICE PEA R | O DG N AR | <ffer! FJqe=@ Keolb todr
3 | SIS B mg 17

On a close scrutiny of the above quoted evidence,
it appears that the elder son of victim Nur Ali Malitha
lodged the UD case on 17.04.2003 stating nothing
against the accused persons that they dealt any kind of
blows on the person of the deceased victim and
subsequently on getting post mortem report of the
deceased victim, her another son named Jashim Uddin
lodged the FIR on 17.06.2003 at 15:35 p.m. stating,
inter-alia, that accused persons being armed with lathi
dealt blows on the person of the deceased victim and at
one stage victim falls to the ground and then the accused
persons smashed her by their foots although the reasons
best known to him that as to why he kept silent on
seeing such occurrence for a long time. It further

appears that neighbouring witness PW-2 stated in his

evidence that- “€6IgE T A WNF IS | o
3¢/8/2009 T MTT© S SFFA 9.90/br:00 B FN N ANK
OIS AP SRYW TAEER K oF ot Jify worges Py
(TS *N1R (F, A O & AP FINACP LT FACR AR ©L
wifiiegg ol foabw Darecael  ™te @1 “ta sty Al S
SR BT BN (AT AT el 2 AW | SN e
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AR A oesT e &=y $BA sz zereiree e I @R
ETC fooN Baecar SR I | oK TNy S0y ez
T2 e S bo/be I 1 PW-3 also stated similar type
of deposition like PW-2. PW-4 did not depose an

specific allegation against the accused Beltu. PW-5, PW-
13, PW-14 and PW-15 were tendered. PW-6 and PW-7
were declared hostile, PW-8 doctor, PW-9 elder son of
deceased victim, who after the occurrence as eye witness
filed the UD case stating- “& 5¢/8/0® ©R IS A br:00
TRAR G I T I IR | GF AL W S SR JE b
A | O AT oo S » | ST =l Tm 9@ 2 | @B
forer Tgm St © | FICRR Sl RSl (HeR I AR =@ {Tel 8 |
ISR el Sieers R IERRAH 79 AT AETHCI (STl AT
@ | G T W BT AR SRS A- 2R ceEl- FEAT A
T fomes (T=r (V&) TN @y WFe Sfns (GBIRcs AP Iieew
S NCE 4T o (loman wea | ©X S [ Seer 234 7 |
SINET LA IR G TPy *HGET TENCE AR o[y A
IR ©13 et BT ol AR A (7 | ST PiBA MR
AT R R @R HIFSTI g & du/8/00 BR [HET
T ¢:ee g T Ty Fea | wrod KRt wreme A
SEAYS A g I WIS GG &4Z IS I =7 1”7 PW-
10, stated in his deposition that accused persons dealt

blows on the person of the deceased victim and accused
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Beltu dealt lathi blow on the head of the deceased victim
but this witness in his cross-examination stated that-

T@PIRW FE R NS THEFE FAPOR [P0 To a0

(P G g St 1”7 PW-11 stated in his deposition
that accused persons beaten his grandmother and
accused Beltu dealt lathi blow on the head of deceased
victim. This witness stated in his cross-examination that-
PW-12 stated nothing against the accused-appellants.
PW-16, investigating officer, who submitted charge
sheet against the accused persons. PW-17, sent the dead
body of victim in the morgue. PW-18, prepared sketch-
map, PW-19, checked the name and address of the
accused persons, PW-20, village doctor simply examined
the victim, he stated nothing against the accused-
appellants and PW-21, was tendered. PW-22, daughter
of deceased victim stated nothing against the accused-
appellants rather she stated that her old aged mother was

patient of heart disease.

Considering the totality of the facts and
circumstances of the case, this Court is of the considered
opinion that there are sharp contradictions in the
prosecution witnesses on material points. From the

judgment of the trial court it is found that the learned



17

Additional Sessions Judge, 2" Court, Chuadanga has not
properly assessed the evidence of the case and failed to
consider the gross discrepancies, contradictions and

omissions as well as admission of PWs on vital points.

As discussed above, there are so many limps and
gaps as well as doubts about the existence of the facts as
well as circumstance. In that light, it creates a doubt in
the case of the prosecution about the accused being
involved in the alleged crime. It is trite law that if
any benefit of doubt arises, then the benefit should be
given to accused. In that light, the trial Court ought to
have acquitted the accused-appellants by giving
the benefit of doubt. In that light, the judgment of the

trial Court 1s to be interfered with.

In view of my discussion made in the foregoing
paragraphs it is by now clear that the instant appeal must

succeed.

In the result, the appeal is allowed, the impugned
judgment and order of conviction and sentence dated
27.10.2011 passed by the learned Additional Sessions
Judge, 2" Court, Chuadanga in Sessions Case No. 52 of
2004 arising out of G.R. No. 169 of 2003 corresponding
to Alamdanga Police Station Case No. 04 dated

17.06.2003 against accused appellants is set-aside and
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the convict appellants, 1. Kamini, 2. Momini alias Meme
and 3. Beltu are acquitted of the charge levelled against

them.

The bail bonds of the appellants, who were ordered

to be released on bail, shall stand discharged.

Send down the lower Court records at once.



