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 At the instance of the present pre-emptee-respondent petitioner, 

Md. Wahidul Islam, this Rule has been issued calling upon the 

opposite parties No. 1-2 to show cause as to why the judgment and 

order complained of in the petition moved in court should not be set 

aside.  

 The Rule is directed against the judgment and Order dated 

26.05.2011 passed by the learned Additional District Judge, 1st Court, 

Khulna in Miscellaneous Appeal No. 158 of 2009 reversing the 

judgment and Order dated 28.07.2009 passed by the learned Assistant 

Judge in charge, Court No. 2, Khulna in Miscellaneous Case No. 37 of 

2007 rejecting pre-emption application.  
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 The relevant facts for disposal of the this Rule, inter-alia, are 

that the present opposite party No. 1 as the pre-emptor-applicant filed 

the Miscellaneous Case No. 37 of 2007 in the court of the learned 

Assistant Judge, Daulatpur, Khulna claiming right of pre-emption. 

The case application contains that Abdul Motleb Karikor was the 

original S.A. recorded owner of the case land in S.A. Khatian No. 

2821 who along with other co-sharers sold 15 decimal of land to one 

Ansar Uddin on 10.05.1983. Ansar Uddin sold 0.1250 acres to the 

pre-emptor. The said Motleb mortgaged 15 decimal of land along with 

other land with the opposite party No. 2, Sonali Bank, Fultala Branch, 

Khulna on 01.04.1984. Being a defaulter in payment of the borrowed 

money the bank sold the land on auction pursuant to be title Execution 

Case No. 04.1997 at Tk. 65,000/-(Tk. sixty five thousand) behind the 

knowledge of the pre-emptor and without giving any notice to the pre-

emptor, as such, the present petitioner accrued a right of pre-emption 

as being a co-sharers by purchase of the same holding or same jote. 

The present opposite party No. 1 was a stranger and the case land is a 

non-agricultural land adjacent to the house of the pre-emptor. 

  The present pre-emptee-opposite party Nos. 1 and 2 contested 

the case by filing separate written objections denying the statements 

made in the application of the Miscellaneous Case and contended that 

the case was barred by limitation and no right of pre-emption accrued 

by the present petitioner. The written objection also contains that 

Motaleb obtain loan from the present opposite party No. 2, Sonali 
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Bank, after mortgaging the case land and in due course of time he 

failed to repay the loan amount, thus, the money was realized by the 

Execution Case No. 04 of 1997. Motleb sold 15decimal of land from 

Dag No. 1670 in favour of Md. Ansar Uddin through the sale deed 

dated 10.05.1983. Sufia Khatun, mother of Motleb and Saburunnesa, 

the sister of Motleb jointly sold 1 decimal to Ansar Uddin. Whereas 

Ansar Uddin and others again sold the land to Motleb, thereby Motleb 

owned total land measuring 58 decimal which he mortgaged to the 

Bank and eventually the land was sold on auction dated 09.10.2000 

which was confirmed on 27.11.2000, as such, no right of pre-emption 

was created in favour of the present pre-emptor petitioner. The present 

pre-emptee opposite party No. 2, the Bank by filing a written 

objection contended that Motleb mortgaged the case land with the 

Sonali Bank, Fultala Branch, Khulna for obtaining loan but 

subsequently he failed to repay the borrowed money, as such, the 

opposite party No. 2 realized the money through execution case by 

selling the property on auction. 

 After the hearing the parties the learned trial court rejected the 

pre-emption case by his judgment and order dated 28.07.2009. Being 

aggrieved the present petitioner as the appellant preferred the 

Miscellaneous Appeal Case No. 158 of 2009 in the court of learned 

District Judge which was heard by the learned Additional District 

Judge, 1st Court, Khulna on transfer who by his judgment and order 

dated 26.05.2011 allowed the appeal thereby setting aside the 
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judgment of the trial court. This revisional application has been filed 

under Section 115 (1) of the Code of Civil Procedure challenging the 

legality of the impugned order and the Rule was issued thereupon. 

 Mr. Abul Kalam Chowdhury, the learned Advocate, appearing 

along with the learned Advocate Mr. Ahmed Nowshed Jamil for the 

petitioner, submits that the present petitioner as the pre-emptor filed 

the case under wrong law by depositing five percent of the 

consideration money because the case should have been filed under 

Section 96 of the State Acquisition and Tenancy Act by depositing ten 

percent of the consideration money before filing of the case and 

Section 96 of the Act 1950 clearly excluded any right of pre-emption 

in case of mortgage / auction of any property, as such, the sale of the 

case land on auction cannot create any pre-emption right but the 

learned appellate court below by misreading the evidence and 

misconstruing the relevant law came to a wrongful conclusion to 

allow the appeal, whereas, the learned trial court after considering the 

evidence on record came to a lawful conclusion to dismiss the case 

filed by the present opposite party, as such, this court should interfere 

into the judgment and order of the learned appellate court below and 

to make the Rule absolute. 

 The learned Advocate also submits that as per law the case was 

under Section 96 of the State Acquisition and Tenancy Act and 

petitioner as PW1 admitted both in examination in chief and cross 

examination that delivery of possession of case land was given on 



5 
 

06.10.2006 and case was filed on 24.07.2007 and as such case was 

hopelessly barred by limitation, contrary findings  of appellate court 

below is legally erroneous and result of misreading, non-consideration 

of evidence and materials and law. Therefore, impugned judgment 

and order of appellate court below is not sustainable in law. 

 The Rule has been opposed by the present opposite party No. 1. 

 Mr. Abul Kalam Mainuddin, the learned Advocate, appearing 

along with Mr. Munshi Abdul Hamid, the learned Advocate, submits 

that admittedly mortgage has been excluded from the right of pre-

emption under Section 96 of the Act, 1950 but on foreclosure of the 

mortgage a right of pre-emption can be created, therefore, the learned 

appellate court below lawfully decided that the right of pre-emption 

was created in favour of the present opposite party No. 1 who by his 

judgment and order properly set aside the judgment of the learned trial 

court but the present petitioner obtained the Rule by misleading this 

court which is liable to be discharged. The learned Advocate also 

submits that a right of pre-emption is created by filing a case within 

the stipulated period of time under Section 96 of the Act, 1950 or 

Section 24 of the Non-agricultural Tenancy Act upon receipt of a 

notice, alternatively, from the date of knowledge of any land sold by a 

co-owner. Accordingly, the present opposite party as the pre-emptor 

filed the suit within the period of date of knowledge, as such, the case 

was not barred by limitation. He also submits that under Section 33 

Sub-section 5 of the AbÑ GZ Bc¡ma BCe, 2003 any land can be sold by a 
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decree holder but the land will be handed over only by an through 

court therefore the instant case land was occupied by the pre-emptor, 

as such, right of pre-emption has been created.  

 Considering the above submissions made by the learned 

Advocates appearing for the respective parties and also considering 

the revisional application filed under Section 115(1) of the Code of 

Civil Procedure along with the annexures therein, in particular, the 

impugned judgment and order passed by the appellate court and also 

perusing the materials in the lower court records, it appears to me that 

the present opposite party No. 1 as the pre-emptor-applicant filed a 

case claiming right of pre-emption upon the land sold by the present 

opposite party No. 2, the Sonali Bank, Fultala Branch, Khulna, which 

was mortgaged by one Motleb in order to obtain some loan from 

bank. After being a defaulter in repaying the borrowed money the case 

land measuring 58 decimals was sold on auction by the bank and 

pursuant to the Execution Case No. 04 of 1997 at Tk. 65,000/- (Tk. 

sixty five thousand). The present opposite party No. 1 as the pre-

emptor claimed right of pre-emption of the said auction sale as being a 

co-owner of the case land. 

 In the above even situation, this court has to take a decision 

whether any right of pre-emption has been created in favour of the 

present opposite party No. 1 as a co-owner of the said same jote. In 

order to deal with this matter, I have carefully examined the 

documents exhibited in the case, in particular, exhibits –(Ga) 1 and 
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(Ga) 2 which are certificate of sale by way of an auction and also the 

certificate of handing over possession of the suit land. I have also 

carefully examined the relevant provisions of Section 96 of the State 

Acquisition and Tenancy Act and Section 24 of the Non-agricultural 

Tenancy Act. Section 96 has preciously mentioned about creation of a 

pre-emption right. Section 24 has created a right which looks right a 

right of pre-emption but not pre-emption as such regarding non- 

agricultural land. In the instant matter, the case land is admittedly 

situated in a village area, of agricultural land and no homestead 

around the agricultural land, as such, right could be created under 

Section 96 of the Act, 1950.  

Having said that, Section 96 of the Act, 1950 before 

amendment in the year of 2006 preciously excluded any mortgage by 

a conditional sale under Section 96(10)(d). As such, the sale of land 

on auction by an execution case of a mortgaged property on 

09.10.2000 and confirmed on 27.11.2000 had created no right of pre-

emption in favour of the present opposite party No. 1 as a pre-emptor.  

Regarding the limitation period in filing the case for right of 

pre-emption the law before amendment of Section 96 was within 4 

(four) months from the date of notice under Section 89 or from the 

date of knowledge. In the instant case the present pre-emptor opposite 

party admittedly came to know about the auction sale on 06.10.2006 

but the case was filed on 24.07.2007 which is beyond the limitation 

period stipulated under Section 96 of the Act, 1950. Even if Section 
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24 of the Non-agriculture Tenancy Act would have been applicable 

the case was filed beyond the limitation period on the above 

mentioned delay in filing this case, as such, the case was barred by 

limitation prescribed in the special law. 

 Now I am inclined to examine the judgment and order passed 

by the learned courts below. The learned trial court came to a lawful 

conclusion to dismiss the case filed by the present pre-emptor 

opposite party on the basis of the following findings:  

 “AbÑ¡v ®p p¤h¡c BeR¡l E¢Ÿe plS¢je 1 ew 

algR¡e£L cMm ®ch¡l pju e¡¢mn£ ¢emj ¢hœ²ul Lb¡ 

ü¡i¡¢hL i¡hC S¡ea flez R¡uml c¡h£ ja ®Lhm 

j¡œ Ol Nªq¡c£ hÉ¢aa hœ²£ S¢ja h¡c£ / R¡uj ü£u üaÄ  

cMm f¢lQ¡me¡ Ll BpRe (clM¡Øa / BlS£l 3u 

fªù¡l ®no 2 m¡Ce) a¡qm cMm fËj¡el ¢hou BeR¡l 

E¢Ÿe S¡ea ®flRe ¢L¿º R¡um S¡ea fle e¡ ®Le 

a¡ HM¡e ®h¡dNjÉ euz e¡¢mn£ ¢em¡j ¢hœ²ul fl 

hue¡j¡ J cMmc¡j¡l pC ®j¡ql£ kb¡œ²j fËcnÑe£ N 1 J 

N 2 qa ®cM¡ k¡u ®k Bc¡ma ®k¡N pLm Be¤ù¡¢eL¡l 

j¡dÉj ¢em¡j M¢lcc¡lL cMm h¤¢Tu ®cu¡ qµRz AbQ  

R¡um H phl ¢LR¤C S¡ee e¡ hm c¡h£ Llez J ¢f 

X¢hÔE-1 a¡l ®Sl¡u S¡e¡e ®k, “B¢j cMm f¡C 2 h¡lz 

fËbjh¡l 10-05-2003 a¡wz phÑno 06-11-2006 

a¡wz” “¢f, X¢hÔE - 1 a¡l ®Sl¡u hme ®k,” B¢j S¡¢e 

06-10-2006 a¡w kMe cMm ¢ea k¡u S¡¢ez B¢j B¢p 

1 hRl flz ®Le¡ ®M¡S ¢ea pjk ®mNRz” ü£L«a jaC 

R¡um 06-10-2006 Cw a¡w e¡¢mn£ ¢hœ²ul Lb¡ S¡eaz 

Bl j¡jm¡ lS¤ quR, 24-07-07 Cw a¡w H pÇfLÑ 

®M¡S ®eh¡l ®k AS¤q¡a R¡um ¢euRe a¡ ¢ea¡¿¹C ®M¡s¡ 

k¤¢š²z”  

 On the other hand, the learned appellate court below wrongfully 

found the evidence adduced and produced by the parties and failed to 

applying his judicial mind for consideration of the evidence, thereby, 

came to a wrongful conclusion to allow the appeal on the basis of the 

following findings:  
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 “BeR¡l E¢Ÿe HMe J cMm BRz ¢em¡j j§m ¢em¡j 

M¢lŸ¡l a¢qc¤m Cpm¡j cMm e¡Cz 2 eðl fË¢a¢fr 

AbÑGZ BCe 12 d¡l¡u ®j¡LŸj¡  c¡ull f§hÑC 

plS¢je cMm eu e¡Cz p¤al¡w ®j¡LŸj¡¢V a¡j¡¢ca 

h¡¢la jjÑ ¢pÜ¡¿¹ i¥m ¢Rm   Bl¢S fËaÉ¡MÉ¡e h¡ BeR¡l 

E¢Ÿel i¥m BCe ¢jp ®Lp c¡ul Ll¡ 

TECHNICAL hÉ¡f¡lz ANËœ²a¡l c¡h£ BeR¡l E¢Ÿe 

a¡q¡l Ae¤j¢a cMm L¡lz ¢em¡j M¢lŸ¡l 1 eðl fË¢afr 

cMm f¡u e¡CzHhw ®p Sj¡u BN¿¹Lz j§m ANËœ²u 

®j¡LŸj¡u frc¡o e¡C a¡q¡ l¡u ü£L«az ®j¡LŸj¡¢V 

a¡j¡¢ca h¡¢la eqz a¡q¡ Bm¡Qe¡ L¢lu¡ ¢pÜ¡¿¹ NËqZ 

Ll¡ qCu¡Rz ANÊœ²u clM¡ØaL¡l£ Sj¡l nl£L a¡q¡ l¡u 

ü£L«az g¥mam¡ Hm¡L¡u c¡j¡c¡l ®j±S¡ ®f±l Hm¡L¡ 

eq a¡q¡a S¢j N¡R f¡m¡ hªr¡¢c J Ol h¡s£  l¢qu¡Rz 

HC ®rœ pÇf§eÑ 58 na¡wn AL«¢o S¢j ¢hhQe¡ Ll¡ 

k¡Ch e¡z Bh¡l pÇf§eÑ S¢j L«¢o S¢j ¢hhQe¡ Ll¡ k¡Ch 

e¡ z ®cJu¡e£ Bc¡ma i¥m BCe ®L¡X Ll¡l L¡le 

fË¢aL¡l f¡Ca h¡d¡ e¡Cz” 

 In view of the above discussions and after perusal of the 

judgment and order passed by the learned courts below, I am of the 

opinion that the learned trial court committed no error of law by 

dismissing the pre-emption case but the learned appellate court below 

failed to consider the evidence filed by the parties thereby concluded 

wrongly to allow the appeal, as such, the judgment and order passed 

by the learned appellate court is liable be set aside . I am therefore 

inclined to interfere into the judgment and order.   

Accordingly, I find merit in the Rule.  

In the result, the Rule is made absolute. 

The interim order of stay granted at the time of issuance of the 

Rule upon the operation of the impugned judgment and order dated 

26.05.2011 passed in Miscellaneous Appeal No. 158 of 2009 is 

hereby recalled and vacated.  
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The Section is directed to communicate this judgment and 

decree to the concern Court below and also directed to send down the 

lower court records immediately. 

 


