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JUDGMENT:

Abdur Rahman, J:

This Rule Nisi, at the instance of the petitioner, was
issued on an application under Article 102 of the
Constitution of the People's Republic of Bangladesh in the

following terms:

"Let a Rule Nisi be issued calling upon the
respondents to show cause as to why the order of
temporary suspension dated 27.10.2009, vide memo
No. 1e/q &8 (80) 0&/86°8 (Annexure-J), and
order of dismissal dated 22.12.2010 vide memo No.
TG s (80) 0&/& V&Y (Annexure-0) should
not be declared to have been passed without lawful
authority and is of no legal effect and/or pass such
other or further order or orders as to this Court may

seem fit and proper."

The core of the facts (i.e., nucleus factorum) leading
to the issuance of this Rule Nisi in brief are that the
Bangladesh Open University, which is a statutory body,

advertised inviting applications for the post of security



guard, in "The Daily Star" on 23.07.2005, and the present
petitioner accordingly applied for the same for one of the
security guard posts. The authority conducted his
interview for the post on 14.11.2005, and he duly
qualified. As such, he was issued an appointment letter on
30.11.2005 and joined the Bangladesh Open University on
04.01.2006, which the University duly accepted on that

date.

Thereafter, all of a sudden, Respondent 3 issued a
notice to the petitioner on 17.05.2007, making vague,
baseless, and false allegations without any reference to
any complaint from anyone, and asked the petitioner to
show cause within two weeks. The petitioner filed a reply

to the show-cause notice.

Thereafter, by office order dated 13.11.2007,
respondent 3 issued a notice temporarily suspending the
petitioner pursuant to regulation 5 of the 39th meeting of

the Board of Governors.

Thereafter, it was found that the Director of the

Administration Department (General Administration) was



appointed as an inquiry officer regarding the allegations
against the petitioner, and the petitioner filed a written

statement before the inquiry officer on 08.01.2008.

Hereinafter, as the petitioner was threatened, he
prayed to respondent 3 through applications dated
23.03.2008 and 06.04.2008, and also prayed to the
Regional Director, Chittagong, vide application dated
24.03.2008, to transfer him from the Bandarban

coordinating office.

Afterwards, upon perusal of the inquiry report, the
Bangladesh Open University authority withdrew the
petitioner's temporary suspension order, vide office order
dated 25.06.2008, as per the decision of the Board of

Governors.

Thereafter, the petitioner was transferred from the
Bandarban coordinating office to the Pirojpur coordinating
office vide office order dated 05.08.2008. The petitioner
was released on 14.08.2008 by the coordinating officer,

Bandarban, and by the Regional Director, vide two



separate release letters dated 14.08.2008, and the

petitioner joined the Pirojpur office.

Thereafter, the petitioner was issued a show cause
notice on 13.08.2008 by respondent 3, asking him to show
cause as to why action would not be taken against him
under Order 38(2) of the Bangladesh Open University Act,
1992, and the petitioner filed a written reply to it on

19.09.2008.

Thereafter, unexpectedly, the petitioner was
temporarily suspended on 27.10.2009, and Mr Md.
Hemayet Miah, Deputy Administrator, was appointed as an
inquiry officer, and a charge of complaint was framed on
27.10.2009. The inquiry officer issued a notice on
04.11.2009, asking the petitioner to appear on 13.11.2009

at the coordinating office in Pirojpur for the inquiry.

Thereafter, the petitioner replied to the charges
brought against him vide letter dated 13.11.2009. The
petitioner also appeared before the inquiry officer on the
date fixed for the inquiry and submitted a written reply,

but the inquiry officer neither took nor recorded the



petitioner's statements, nor did he take the deposition of

any witness.

Thereafter, the respondents did not supply any copy
of the inquiry report to the petitioner, but respondent 3
demanded a final reply from the petitioner, stating that the
charges were prima facie proved against the petitioner

vide his letters dated 27.04.2010 and 20.05.2010.

Thereafter, Mr Md. Abul Kashem Sikder, Joint
Director, Information and Public Relations Department of
the said University, issued a notice to the petitioner on
08.06.2010 to appear before the coordinating officer,
Pirojpur, on 15.06.2010 for an inquiry and to give his
statement, both orally and in writing, in response to the

allegations.

Thereafter, the petitioner appeared before the
inquiry officer on the fixed date and time. He submitted his
written reply vide 15.06.2010, but his statements were not
recorded, no one's deposition was taken, and no copy of

the inquiry report was supplied to the petitioner.



Thereafter, without supplying a copy of the inquiry
officer's report, respondent 3 issued an order dismissing
the petitioner from his service vide office order dated
22.12.2010, with memo No. 3JIrG[{/2*-8(801)o¢/¢0ey, and

the said dismissal order is the impugned order.

Thereafter, the petitioner filed an appeal before the
Honourable Chancellor against the impugned dismissal
order on 19.01.2011, as per section 44 of the Bangladesh
Open University Act, through respondent 3, but received

no reply.

Thereafter, the petitioner, being aggrieved by and
dissatisfied with the dismissal order as stated above,
invokes this forum. Later, the petitioner filed
supplementary affidavits with Annexures, which shall be
considered part of the original petition.

Respondents 2 and 3 oppose the Rule by filing an
affidavit-in-opposition, contending, inter alia, that the
petitioner was appointed as a security guard at the
Bangladesh Open University on 04.01.2006, and thereafter,

the Co-Ordinating Officer, namely Md. Motiar Rahman



filed two complaints against the petitioner. Pursuant to
that, the first show-cause notice was issued on 17.05.2007.
The petitioner replied to the same. Since the petitioner's
reply was not satisfactory, the petitioner was temporarily
suspended on 27.10.2009. The first Inquiry Officer, namely
Md. Hemayet Mia was appointed by the Board of
Governors, and after proper inquiry, a report was
submitted on 24.01.2010, in which the petitioner was
found guilty. The report was duly accepted at the meeting
of the Board of Governors (BOG). Thereafter, a second and
final show-cause notice was issued by the authority on
27.04.2010. A second Inquiry Committee was formed, and
after due inquiry, a report was submitted on 15.06.2010, in
which the petitioner was again found guilty. The petitioner

was then dismissed by the authority.

Mr. Md. Salauddin Dolan, the learned Senior
Counsel, assisted by Mr Mohammad Tofayel Ahmed and
Ms Amina Akter Lovely, learned Counsels, appearing for
the petitioner, submitted that the petitioner was first

temporally suspended on 13.11.2007 vide ANNEXURE-"D"



and after inquiry and the cause shown by petitioner his
temporary suspension order was withdrawn on 25.06.2008
vide ANNEXURE-"G", but again he was asked to show
cause on the plea of said allegation on 13.08.2008 vide
ANNEXURE- "I" and he was again temporarily suspended
on 27.10.2009 vide ANNEXURE-"J" and ultimately he was
dismissed by impugned order on the same allegation and
once allegation was not proved and temporary suspension
was withdrawn subsequent proceeding and punishment
for the same offence is against the provisions of Article 35
(2) of the Constitution of the People's Republic as of
Bangladesh and such subsequent proceeding and
punishment by impugned order has been done without

lawful authority and is of no legal effect.

Learned Counsel has further submitted that the
inquiry report was not supply to the petitioner and charge-
sheet against petitioner was drawn on 27.10.2009 and
petitioner duly appeared before inquiry officers though
they did not record his statement and evidences given by

petitioner and inquiry officers did not file inquiry report
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within statutory three months as per provision of section
38(2) of Bangladesh Open University Act, 1992, as such
impugned proceeding and punishment is illegal without

jurisdiction and of no legal effect.

Learned Counsel has further submitted that no copy
of the inquiry report was supplied to the petitioner, as is
evident from ANNEXURE-"M"; that the petitioner was not
supplied with the allegations and contents of the inquiry
report and proceedings; and that the impugned

punishment is against natural justice.

Learned Counsel has further submitted that the
charge sheet was framed on 27.10.2009 vide ANNEXURE-
"J(2)" and the inquiry officer issued the last notice on
08.06.2010 vide ANNEXURE-"N" to appear before him on
15.06.2010, i.e., after about eight months, which is a clear
violation of section 38(2) of the Bangladesh Open

University Act.

Learned Counsel has further submitted that there
was an inquiry against the petitioner as per law, and the

impugned proceeding and punishment are in violation of



-11-

the provisions of Articles 27, 31 and 35 of the Constitution
of the People's Republic of Bangladesh, and as such, the

impugned order of punishment is not legally tenable.

Learned Counsel has further submitted that the
impugned order of dismissal of the petitioner from his
service is arbitrary, discriminatory, without jurisdiction, a
violation of service rules and has been done without lawful

authority and is of no legal effect.

Conversely, “Mr. Akter Rasul”, learned Advocate,
appearing together with Mr Mohammad Abdul Hamid on
behalf of Respondent 3, has strenuously contended that
the writ petition is wholly devoid of substance, inasmuch
as the alleged cause of action sought to be projected by
the petitioner is misleading, misconceived, and founded
upon an erroneous appreciation of the factual as well as
legal position. It has been submitted that the petitioner
has deliberately attempted to create an artificial cause of
action by suppressing material facts and by placing the

relevant events out of their proper factual and
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chronological context. As such, the Rule, having been

obtained without any legal basis, is liable to be discharged.

The learned Counsel has further submitted that the
petitioner was initially appointed as a Security Guard of
the Bangladesh Open University on 04.01.2006.
Thereafter, on 31.03.2008, the Co-ordinating Officer of the
University, namely Md. Motiar Rahman lodged two
separate complaints against the petitioner alleging serious
misconduct and dereliction of duty. Acting upon the said
complaints, the competent authority initiated
departmental proceedings in accordance with the
applicable service rules and, in the first instance, issued a
show-cause notice dated 13.08.2008 calling upon the
petitioner to explain his conduct. The petitioner eventually
submitted his written explanation on 19.09.20009.
However, upon careful consideration of the explanation so
furnished, the authority found the same to be wholly
unsatisfactory and insufficient to dispel the allegations
levelled against him. Consequently, in the interest of

ensuring a fair and unhindered departmental inquiry, the
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petitioner was placed under temporary suspension by an

order dated 27.10.2009.

It has further been submitted that thereafter the
Board of Governors (BOG), being the competent
disciplinary authority, on 27.10.2009, appointed Mr Md.
Hemayet Mia, as the first Inquiry Officer to conduct a
comprehensive inquiry into the allegations brought against
the petitioner. The Inquiry Officer, after affording the
petitioner due opportunity of participation and after
examining the relevant records, documentary evidence
and other materials available on record, completed the
inquiry and submitted his report on 24.01.2010. The
Inquiry Officer unequivocally found the charges brought
against the petitioner to have been duly established. The
said inquiry report was subsequently placed before the
Board of Governors, which, upon due deliberation,

accepted the findings recorded therein.

The learned Counsel has next submitted that, in
consonance with the principles of natural justice and to

afford the petitioner a further opportunity of defence
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before imposition of any major penalty, the competent
authority issued a second and final show-cause notice on
27.04.2010. Thereafter, as an additional measure of
fairness and transparency, a second Inquiry Committee
was constituted to independently examine the matter
afresh. Upon conducting a detailed inquiry and evaluating
the evidence on record, the second Inquiry Committee
submitted its report on 15.06.2010, wherein it likewise
arrived at the categorical conclusion that the charges
levelled against the petitioner stood proved beyond any
reasonable doubt. Thus, both independent inquiries
consistently reached the same conclusion regarding the

petitioner's misconduct.

It has, therefore, been argued that the disciplinary
authority, having meticulously complied with the
prescribed statutory procedure, the applicable service
rules, and the well-established principles of natural justice
at every stage of the disciplinary proceedings, lawfully
passed the order dismissing the petitioner from service.

The impugned order, being the outcome of a valid
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departmental proceeding conducted in accordance with
law and founded upon concurrent findings of fact
recorded by two separate inquiry bodies, does not suffer
from any procedural irregularity, jurisdictional infirmity,
perversity, or violation of any fundamental principle
warranting interference by this Court in the exercise of its
extraordinary writ jurisdiction. It is a settled proposition of
law that this Court, while exercising jurisdiction under
Article 102 of the Constitution, does not ordinarily sit as a
Court of appeal over the findings recorded in
departmental proceedings, nor does it reappraise or
reassess the evidence unless the decision-making process
is shown to be tainted by mala fides, arbitrariness, patent
illegality, or violation of the principles of natural justice.
Since none of these exceptional circumstances is present
in the instant case, the writ petition is wholly
misconceived and devoid of merit. Consequently, the Rule

is liable to be discharged.

We have heard the learned Counsel for both parties

with careful attention. We also perused the writ petition,
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the affidavit-in-opposition, and the documents appended
thereto. It is evident from the Annexure-l that the
authority issued 1* show cause notice on 13.08.2008,
giving the petitioner an opportunity to reply within 2(two)
Weeks as per the provisions of Section 38(2) of the JeTtw
Te ffqurleTs =13+, 552, mentioning the address of the
petitioner at Bandarban, though he was in service of
Pirojpur Co-ordinating Office, and the same reached to the
petitioner after a long time, thus he replied upon the said
show cause notice on 19.09.2008, thus the Annexure-J
revealed that the suspension has been imposed upon the
petitioner by the decision of the Board of Governors'
resolution dated 03.09.2009, which created doubt as to
how become the Board of Governors being dissatisfied
without having reply of the show cause notice. This is
nothing but the mala fide and colourable exercise of power
by the Respondents, in violation of the principle of natural

justice.

However, the contents of Annexures J, J1, and J2

reveal that Respondent 3 issued a suspension order,
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appointed an Inquiry Officer, and served a Charge Sheet on
27.10.2009. It is also evident from the 1% show cause

notice (Annexure-l) that, “(I(XZ WA M 25-0%-200b (O 2W@-

0%-00b, Ob-09-00Y (VY H5-09-V0Y’ {J] W-09-2 0V (Y -

09200t TIRY @ FAAPNMOSNI FAZA AJAZS Bra= T
WIREST R AIAE | G WY 8 FST ATAN SIC=AT G |

(T(2Q AN N AP AN MOOIT AYAFS AR A 29-09-200
OIITY WARFET TAES A WHNT NTFIA FAPORF MY OrSGre

T WHYT O N G BEAN & TONT NP AW P FAPOIF
At (BT W 433 NEN TR AP0 Ao IAGIATE NG

1ol IR VT TSR (B FEAN I STFT 8 AR5 IC0;

AT W ARFE OAF® 28TRF 27 AMGRT o IFed I
NTFTFIA FAFONF (FIN AP WIS NI FA2 WP AMRF BT

I 1 (NOP QAN IS 5N NALFOIF NN

Similarly, the charge sheet (Annexure-J2) exposes

that, “51® yv-ov-200t WIfFTYF IO/A*N-8 (80%)/0¢&/80a¢ HIUTH

TAE AR [P (PTG Gt I A 7 (Ao
AN H5-05-200b TIRY AN TR 09-05-200% S AYDS
[AE WF STGNA-A7 550N Tk A (Fars F2-9¢) ABRGAD
[Rfbe =N R e TS RAARWETT RN yosr 498
SSTANYNT 2005 T Ob(2) AR [RYN TR TANMCF 29-50-200%
SIRCYF ANG/#M-8 (803)/0¢ /8218 ST WTF MALH ANAPOINI ITUS
PRI IR OIS AN G807 [NTHIS SGTINNT 515 F1 =l

(ARG W GEATT WA (TR I (F-SGIAD SR
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FATO (BN AT TS 2D-33-200 (S ¢-05-200t, Ob-09-
200k Z[G $5-09-200b JJ 23-09-200b AW WH-09-200k WIFY
LG TAYNMOONT FHBA AN S RN, TN S 2 AT

A3 MY 8 T AN TR ICO;

(ARQ WA AR AN MO AYAFS AP AT 24-
09-200b WY WRHFCT TAXS (T AN SFAN fNTFIPIRN

FIAPOR MY T(BG© AT WHYT OINT NS NS FEN 8 IOV
P 2NN FE FAPOF MF (STC WA 3 AN TZFU [NB6
AFO IACIATMR MG U AR [T TSR (BT FEN TN, IS 8

SHARTGIY IO |

(RQ WA SFCT SAE® RETF N IMGHAT Aoy FAH B

ATFTFI FAFONS (FI AFR WARS AT F(I2 NPT AMR(I 5TA

I T, (o B & 5IN NGO AN

More so, it is found that the Respondents earlier
have imposed minor punishment (censure) upon the said
offence, which manifested from the charge sheet
mentioning as, “(TXQ 2WE-0v-200y SIIYIT  INGR/2A*M-8

(80%)/0¢ /9288 T AP AWNNF [FPT7 AN ™, STHAH,
A TE & OF 8 IO WA WO ANTS TSI 25-08-
200t TIfATY FWYDS @G TWI To+A-97 050N Jow IS F7s
(WORF SRF ITAE N AR FE fOTHG I =T G

SRS ¢ LA WHIY (AF [RAS AFR AN FORONI o Fl

T(AS WA FONIF (PN AIION W TSI ARSTN =T (T, 4 §IR

HMHIY NG WGS9 Tl AT ARl”



-19-

However, upon sifting the contents of Annexure-N, it
is presumed that, without being satisfied with the report of
the 1st Inquiry Officer, the petitioner's authority appointed
the 2" Inquiry Officer on 27.04.2010. For reasons of
necessity, we need to examine the provisions of Section
38(2) of I e RQWe o2, o5 (FTHIHe 2005),
which reads as under:

2

o1 (3)  ffwyeee
([TONPS I (XFE, FATS] ¢ FAGET
feife pfew fefere faye =30, pfe
qFE @R At MMEB  FrES,
O] I FAGRICP TR G0 Sfer=r
(e (A |

(}) SIA-HICETE,  (AI-SI3-
SR 8 (FIRIGF BIFAIF *Toar
SR bIgACe IR QAR A
EREIIEICHEEc C NI SIS LI GC El
@[OS f#rwe, FAOE A TARS
foqem F@e] M T TIPS

SR FO(RT SQCRE], SIMIBR, (foF
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e, 9 SIrepTR, JAPT, Siferife
SRS IR SIFAl 2300 AT

EXIKIEIGH

@ *S AMF @, ORIE O
e sgaw  fafeet  v2
TRT (I B (FeTe  weR
P | (FRFACOT TA SIS 1
220 OIRT T FAGIAT 7 G0
NG FIACO 23T GR OIRICF AG7F
St e fire 231 omeed
fesils for wom Wy wilke face
23 | omeed fAeAls rsEewe
230 ORNT HIFA RICC WA A
MBI A O (I NE e w4
IR | OMSIEA AR ORI
ANRFONT IAE FA WA @R
AR IEFEA ol Gige-arae
ool (Subsistence allowance)
18I | @ @ *NfE7 feerm fofy 88
Wl (elEad HerEd s (9

IR CHY) NfHeT Bfce AR |7
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From a careful reading of the section, it is
ostensible that a mandatory duty has been cast
upon the authorities to take due course and issue
a show-cause notice with two weeks' notice
before taking any disciplinary measure against the
person concerned. If the reply to the show cause
notice is not satisfactory, an enquiry committee
has to be formed with a person holding a superior
rank to that of the person, and the said enquiry
has to be concluded within three months. Again,
the authority has to allow self-defence. After
completing all legal formalities, the authority can
endorse the safe navigation to remove the person
concerned from his service. But, nowhere in the
aforesaid provisions is there any endorsement to

appoint a 2" Inquiry Officer.

A careful examination of the materials brought on
record, particularly Annexures-1 to 3 appended to the
Affidavit-in-Opposition, reveals that one and only Mr Md.

Motiar Rahman initially levelled certain allegations against
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the petitioner by way of a complaint dated 09.04.2007.
Thereafter, he submitted a report dated 25.03.2008
alleging the petitioner's absence from office and
subsequently furnished another report on 31.03.2008
concerning the alleged acts of misconduct attributed to
the petitioner. It further transpires from the records that
the competent authority, having considered the said
allegations and the materials placed before it, concluded
the disciplinary proceedings by imposing upon the

petitioner the minor penalty of "Censure."

We observed that once the disciplinary authority
had examined the allegations on their merits and awarded
the aforesaid penalty, the matter stood finally concluded
and attained its logical culmination. The respondents,
having consciously exercised their disciplinary jurisdiction
and exhausted the same by inflicting the penalty of
censure, were thereafter precluded from reopening the
very same allegations or initiating a fresh round of
disciplinary proceedings founded upon the identical set of

facts and accusations. To permit such a course would not
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only offend the settled principles governing disciplinary
jurisprudence but would also expose a delinquent
employee to repeated harassment for the same cause of

action.

It is a well-recognized principle of service law that,
unless expressly authorised by the governing statute or
service rules, a disciplinary authority, after finally disposing
of a disciplinary proceeding and imposing a punishment,
becomes functus officio in respect of the selfsame charges
and cannot revive or re-agitate the matter merely because
it has become dissatisfied with the nature or extent of the
punishment already imposed. Any subsequent proceeding
initiated on the basis of the very allegations which have
already been adjudicated upon and culminated in the
imposition of a penalty is devoid of legal foundation and is

liable to be struck down as being without lawful authority.

Accordingly, the subsequent disciplinary proceedings
initiated against the petitioner on the basis of the identical
allegations, which had already been considered and

exhausted by the imposition of the penalty of censure,
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stand bereft of any legal footing and are, therefore,
patently unsustainable in law, having been undertaken
without jurisdiction and in derogation of the settled
principles of fairness, finality, and certainty governing

disciplinary proceedings.

However, in respect of the provision of Section 38(2)
of the Jeanice Be Qe =g, 3552, we may refer to a
similar footing decision of this jurisdiction where their
Lordships, Mr. Justice Zubayer Rahman Chowdhury and Mr.
Justice Sashanka Shekhar Sarkar, in Writ Petition No. 5506

of 2010 (Md. Rawshan Ali Vs Bangladesh Open University,

et al.), vide judgment and order dated 12.03.2019, opined

that,
“In the instant case, the order of suspension was
issued on 31.05.2010, but the show cause notice was
issued on 20.06.2010, as evidenced by Annexure D.
Therefore, admittedly, the order of the suspension
was issued at an earlier point of time. This is where
the respondents went wrong. In other words, the cart

was put before the horse.”
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Similarly, the case at hand shows that the suspension
was issued before the show-cause notice was served upon
the petitioner. Upon a meticulous perusal of Annexure-|, it
transpires that the concerned authority issued the first
show cause notice on 13.08.2008, calling upon the
petitioner to submit his explanation within two (2) weeks
in accordance with the provisions of Section 38(2) of the
JreETITa Gope [AI<TeTR SN2, do&%. It further appears that the
said show-cause notice was dispatched to the petitioner's
address in Bandarban, notwithstanding the undisputed
fact that at the relevant time he was serving at the Pirojpur
Co-ordinating Office. Consequently, owing to the
erroneous address of the notice, it reached the petitioner
after considerable delay, and he ultimately submitted his

reply thereto on 19.09.2008.

Be that as it may, Annexure-J discloses that, pursuant
to the resolution of the Board of Governors dated
03.09.2009, the petitioner was placed under suspension.
The sequence of events, as borne out by the records, gives

rise to a serious and legitimate doubt as to how the Board
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of Governors could have reached its purported satisfaction
and proceeded to take an adverse decision against the
petitioner before duly considering his explanation
submitted in response to the show-cause notice. Such
conduct clearly indicates that the decision-making process
was predetermined and that the opportunity afforded to
the petitioner to submit his explanation was nothing more
than a mere formality, and this kind of act has no sanction
to establish the foundation for imposing the highest

penalty in any sort of service.

In the circumstances, the action of the respondents
unmistakably bears the imprint of mala fide intention and
constitutes a colourable exercise of statutory power,
undertaken in flagrant disregard of the cardinal principles
of natural justice, particularly the rule of audi alteram
partem, which mandates that no person shall be
condemned without being afforded a fair and meaningful
opportunity of being heard. Consequently, the impugned

action stands vitiated, not only for procedural impropriety
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but also for having been taken in a manner that defeats

the very object of fair administrative decision-making.

The aforementioned legal position clearly indicates
that the authority was tactful in issuing a two-week show-
cause notice before suspending the petitioner and
concomitantly violated the principle of natural justice. But
we wish to be more certain of reaching any result. It is
evident from a careful scrutiny of the contents of
Annexure-N that the competent authority, being
dissatisfied with the findings and recommendations of the
first Inquiry Officer, appointed a second Inquiry Officer by
order dated 27.04.2010 to investigate the same allegations
against the petitioner. Such a course of action
unmistakably suggests that the authority sought to reopen
or recommence the disciplinary inquiry merely because
the outcome of the first inquiry did not conform to its

expectations.

However, a plain reading of the relevant provisions of
the governing University Act reveals that no statutory

authority has been conferred upon the respondents to
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appoint an Inquiry Officer and thereafter to appoint
another Inquiry Officer to conduct a de novo inquiry into
the very same allegations. In the absence of any express or
implied provision empowering the disciplinary authority to
adopt such a procedure, the appointment of the second
Inquiry Officer is manifestly dehors the statutory

framework and, therefore, without lawful authority.

It is a settled principle of administrative law that a
statutory authority must act strictly within the four corners
of the powers conferred upon it by the governing statute
of its own, and cannot assume jurisdiction or exercise
powers which the legislature has not expressly or impliedly
vested in it. Consequently, the appointment of the second
Inquiry Officer, having been made without any sanction of
their own law, cannot but be regarded as an action taken in
excess of jurisdiction and in colourable exercise of
statutory power, thereby rendering the subsequent
disciplinary proceedings legally unsustainable. These types
of manipulation by respondents indicated that they sowed

the seeds of mala fides in their own domain.
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The authority vested with the power to show cause,
take evidence, make inquiry, grant self-defence, and
examine witnesses in any proceeding leading to the
imposition of punishment or acquittal upon the employees
concerned is consonant with a quasi-judicial act. So, the
authority has to go through the mandates of law with due
care and diligence, extending the proceedings to the
periphery, showering equal justice under the principle of
"Actus legis nemini facit injurium,” i.e., the act of the law
does injury to none.

The learned Counsel for the respondents vehemently
sought the attention of this Court, stating that the
petitioner had been absent from the workplace for an
extended period. If so be that it's our contention whether
the authority had created any situation to make presence
of the petitioner from the part of the authority concerned,
thus record displayed that the respondents did not provide
the enquiry report of the alleged allegation within
mandatory period, which stands that the authority did not
act fairly and judicially, as well as the said disciplinary

authority failed adhere to the principle of natural justice,
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and accordingly, all the subsequent events will be treated
as frustrating and unreasonable attribution toward the

legal accountability.

The principle of audi alteram partem is now
universally established: whenever an individual's right,
liberty, or protection of the law is deliberately affected by
the exercise of a decision-maker's power, the person so
affected must have an opportunity to be heard. Article 27
of the Constitution of the People's Republic of Bangladesh
endorsed the inalienable fundamental right of the citizens,
i.e., the entitlement to "equal protection of the law," and
Article 31 significantly declared the right "to be treated in
accordance with law," and these moulded our legal system

as a basic part of "natural justice."

However, we noticed that the petitioner availed the
opportunity to appeal to the Chancellor of the Bangladesh
Open University under section 44 of the JEN* e
v =es, Sov3 (TTHfe® 2005), but did not receive

any decision. Upon perusal, it can be observed that the



-31-

contents of the said section indicate a directory provision

rather than a mere formality.

Nevertheless, we find the whole proceedings against
the petitioner stand upon a rootless tree, because of the
patent violation of the mandatory provisions of section
38(2) of the JE e e =3w, SobR (STifae
R00%), so far it relates to the show cause notice and
enquiry report having a mandatory nature of stipulated
time, not being complied with, and thus culminating the
impugned proceedings into the scale of void ab initio. All
the more, it is the established principle of law that a mala
fide act is an act without jurisdiction, and no legislature
grants power for the mala fide exercise of it; coherently,
mala fide goes to the root of jurisdiction, and if the
impugned action is mala fide, the alternative remedy

provided by statute need not be availed of.

In view of the above facts, circumstances, and
applicable laws, we are of the view that the facts do not
accord with the affidavit-in-opposition, and the

submissions of the learned Counsel for the respondent 3
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have no substance and are barren of merit in the case;
thus, the challenged dismissal order issued vide Memo No.
JER/2*1-8(80%)/0¢ /@0y, ©IfF: 23-33-20d0 . (Annexure-

O) stands on no legal footing; consequently, no legal effect.

Be that as it may, the Bangladesh Open University
failed to receive proper contributions from a prospective
employee due to the respondents' arbitrary and mala fide

conduct.

Our considered view is that the petitioner has the
right to be reinstated in his service, if his retirement age
permits, and to receive all financial benefits up to the age
of retirement from the date of suspension, in accordance
with the conditions of his service. The respondents have
the duty to provide all the service benefits to the
petitioner within 60 (Sixty) days from the date of receipt of
the copy of this judgment, failing which, the respondents
in position respectively shall have to bear the consequence
of personal liabilities of indiscipline, negligence, mala fide,

and the violation of the rule of justice.
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In the light of the above, and having found merit in
the writ petition and substance in the Rule Nisi, the Rule is
hereby made absolute, subject to the observations and

directions above.

In view of the facts and circumstances of the case,
and having regard to the issues involved, this Court is of
the opinion that no order as to costs is called for.

Accordingly, there shall be no order as to costs.

Communicate this judgment to the Respondents 2 &
3, so they can take the necessary steps as per the above
decision expeditiously or within the stipulated time.

Before parting with the case, this Court duly
acknowledges and appreciates the efforts of the learned

counsels representing both parties.

( Abdur Rahman, J)

Bhishmadev Chakrabortty, J:

| agree.

(Bhishmadev Chakrabortty, J)
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