
 IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(CRIMINAL REVISIONAL JURISDICTION) 

Present: 

                     Mr. Justice Md. Bashir Ullah 

Criminal Revision No. 4037 of 2023 

In the matter of: 

An application under section 439 read with 

435 of the Code of Criminal Procedure 

-And- 

In the matter of: 

           Md. Mahabul Biswas 

              ...Convict-Appellant-Petitioner 

-Versus- 

The State   

            ...............Respondent-Opposite Party 

 

Mr. Md. Mahabubur Rahman, Advocate 

  ...........For the petitioner. 

 

Mr. S. M. Aminul Islam Sanu, DAG with 

Mr. Md. Nasimul Hasan, AAG with 

Mr. Md. Golamun Nabi, AAG and 

Ms. Farhana Abedin, AAG  

       ............ For the State 
 

Heard on: 23.02.2026, 24.02.2026, 

26.02.2026 and 01.03.2026  

                    Judgment on: 03.03.2026 

 

This Rule was issued at the instance of the petitioner calling 

upon the opposite party to show cause as to why the judgment and 
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order dated 25.07.2023 passed by the learned Sessions Judge, 

Kushtia in Criminal Appeal No. 67 of 2023 affirming the 

judgment and order of conviction and sentence dated 04.08.2015 

passed by the learned Senior Judicial Magistrate, Kushtia in G.R. 

No. 110 of 2010 (Daulatpur) arising out of Daulatpur Police 

Station Case No. 06 dated 04.03.2010 convicting the petitioner 

under Table 7(ka) of Section 19(1) and 19(4) of the Madok 

Drabbya Niyantron Ain, 1990 and sentencing him to suffer 

rigorous imprisonment for a period of 01(one) year with a fine of 

Taka 1,000/- should not be set aside and/or such other or further 

order or orders be passed as to this court may seem fit and proper.  

Facts relevant for disposal of the Rule, in brief, are that, the 

informant, Sub-Inspector Debashish Das of RAB-12, Kushtia 

lodged a First Information Report with Daulatpur Police Station, 

Kushtia against the accused-petitioner alleging inter alia that on 

04.03.2010 at about 5.45 hours while the informant along with his 

force was on duty within the jurisdiction of Daulatpur Police 

Station, one Md. Mahabul Biswas was seen approaching on a 

bicycle. Upon being signalled to stop, allegedly he attempted to 

flee away but was apprehended and 01 kg and 900 grams of Ganja 

(marijuana/cannabis) were recovered from his possession. There 
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after having prepared a seizure list at the spot in the presence of 

witnesses the informant came to the Police Station. Thereafter, the 

informant lodged the FIR with Daulatpur Police Station which 

was registered as Daulatpur Police Station Case No. 06, dated 

04.03.2010 under Table 7(ka) of Sections 19(1) and 19(4) of the 

Madok Drabbya Niyantron Ain, 1990.  

On closure of investigation, the Investigating Officer 

submitted police report being No. 121, dated 11.04.2010 

recommending prosecution under Table 7(ka) of Sections 19(1) 

and 19(4) of the Madok Drabbya Niyantron Ain, 1990. Thereafter, 

upon taking cognizance of offence, charge was framed against the 

accused under Table 7(ka) of Sections 19(1) and 19(4) of the 

Madok Drabbya Niyantron Ain, 1990. At the time of framing of 

charge the accused was absconding. In course of trial, the 

prosecution examined 6 witnesses while the defence examined 

none. The accused was not examined under Section 342 of the 

Code of Criminal Procedure as he was absconding at that time. 

Upon conclusion of the trial, the learned Senior Judicial 

Magistrate, Kushtia by judgment and order dated 04.08.2015 

convicted the accused-petitioner under Table 7(ka) of Sections 

19(1) and 19(4) of the Madok Drabbya Niyantron Ain, 1990 and 
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sentenced to suffer rigorous imprisonment for 01(one) year with a 

fine of Taka 1,000/-, in default 01(one) month more rigorous 

imprisonment. 

  Challenging the conviction and sentence, the petitioner filed 

Criminal Appeal No. 67 of 2023 before the learned Sessions 

Judge, Kushtia, who dismissed the appeal affirming the conviction 

and sentence by the judgment and order dated 25.07.2023. 

Being aggrieved by and dissatisfied with judgment and 

order dated 25.07.2023, the petitioner preferred the instant 

Criminal Revision before this Court and obtained Rule and bail. 

Mr. Mahabur Rahman, the learned Advocate appearing on 

behalf the petitioner submits that the prosecution witnesses failed 

to support the alleged recovery of Ganza in a consistent and 

reliable manner and there are contradictions in depositions 

regarding time, place and manner of recovery.  

He next submits that no disinterested, independent and 

impartial witnesses even the Investigation Officer was not 

examined and as such the judgments and orders are liable to be set 

aside. 
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 He contends that the seizure list witnesses admitted that 

they signed on blank papers and did not see the recovered articles 

and even the seized substance was not properly weighed in 

accordance with law. He argues that the chemical examination 

report was neither proved nor exhibited during trial and thus the 

prosecution failed to prove the charge beyond reasonable doubt. 

.       He lastly submits that the petitioner is a day labourer, the sole 

earning member of his family and he has no previous criminal 

record. He finally prays for making the Rule absolute. 

 In support of his contention he refers to the case of Zafela 

Begum and others Vs Atikullah and others, reported in 16 BLC 

(AD) 46 and Kazi Mahabubuddin Ahmed Vs. The State, reported 

in 57DLR 513. 

Per contra, Mr. Md. Nasimul Hasan, the learned Assistant 

Attorney General contends that there is no illegality, impropriety 

or infirmity in the impugned judgments and orders. The trial Court 

rightly convicted and sentenced the petitioner and the lower 

appellate Court rightly affirmed the conviction and sentence 

passed by the trial Court. 
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He further submits that admittedly, no scale was used to 

determine the actual quantum of the seized marijuana and the 

chemical report was not examined however it is fact that narcotics 

were recovered from the accused and the recovery was proved by 

six prosecution witnesses. So, the accused is not entitled to have 

any relief from the Court. In support of his contention the learned 

Assistant Attorney General refers to the case of Leon and another 

Vs. State, reported in 69 DLR(2017) 498 and Eliadha McCord 

Vs. The State, reported in 48 DLR(1996) 495.  He prays for 

discharging the Rule. 

I have considered the submissions advanced by the learned 

Advocates for the respective parties and perused the impugned 

judgments and orders, annexure and other materials on records. 

It appears from the evidence of PW-5 Md. Milan Hossain, 

seizure list witness in his examination-in-chief stated that B¢j HL¢V 

hÉ¡N ®c¢Mz a¡l¡ Bj¡−L HL¢V L¡NS ü¡rl ¢c−a hm−m ü¡rl L¢lz  

Another seizure list witness, PW-6, Md. Jaynal also stated 

in his examination-in-chief that B¢j h¡¢s Bp¡l f−b lÉ¡−hl ®m¡LSe 

®c¢Mz a¡l¡ Bj¡−L HL¢V L¡N−S ü¡rl Ll−a hm−m ü¡rl L¢lz HL¢V hÉ¡N 

®c−M¢Rm¡jz lÉ¡h h−m−R a¡−a Ny¡S¡ B−Rz  



7 

 

The above-mentioned evidence indicates that the seizure list 

witnesses signed on a blank paper as asked by RAB personnel 

which was subsequently exhibited as seizure list and they did not 

see the incriminating articles with their own eyes. The RAB 

authority informed them that they recovered Ganja 

(marijuana/canabis). Such evidence renders the seizure list highly 

doubtful and undermines its evidentiary value. 

 It transpires from the evidence adduced by the prosecution 

witness that the time of occurrence was also not proved. The 

witnesses deposed contradictory statements regarding arrest of the 

accused and recovery of the Ganja (marijuana/canabis).  PW-3, 

Nurul Azam, a member of the raiding party stated in his 

examination-in-chief that Be¤j¡¢eL pL¡m 5.55 ¢j¢e−Vl pju p¡C−Lm 

B−l¡q£ HL hÉ¢š²−L Bjl¡ b¡j−a h¢mz ®p e¡ ®b−j p¡C−Lm â¦a Q¡m¡−a b¡−Lz HL 

fkÑ¡−u Bj¡−cl p‰£u ®g¡pÑ a¡−L ®NËga¡l L−lz  Whereas in the FIR it is 

stated that AcÉ Cw 04.03.2010 a¡¢lM Ae¤j¡e 6.55 O¢VL¡l ¢c−L dªa Bp¡j£ 

®j¡x j¡q¡h¤h¤m ¢hnÄ¡p HL¢V p¡C−L−ml qÉ¡−ä−m fÔ¡¢ø−Ll hÉ¡−N ¢LR¤ j¡m¡j¡m pq 

p¡C−Lm Q¡m¡Cu¡ aõ¡n£ ÙÛ¡−e B−pz   PW-4, Bashudeb Das, in his 

examination-in-chief stated that ¢f¢p¢p ew 82, a¡w 03.04.2010 j§−m 

pL¡m Ae¤j¡e 6.30 V¡l pju Vq−m ®hl qCz On the otherhand in FIR it is 

stated that ¢f¢p¢p ew 82/10 a¡¢lM 04.03.2010 pju 5.45 O¢VL¡ j§−m p‰£u 
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A¢gp¡l J ®g¡pÑpq ®c±maf¤l b¡e¡ Hm¡L¡ Vqm J ®QL−f¡ø ¢XE¢V Ll¡l SeÉ lJe¡ 

qCz  

There are material contradictions in the statements adduced 

by the witnesses regarding the place of occurrence. PW-2 stated 

that p¡C−L−ml qÉ¡−ä−ml p¡−b fÔ¡¢ø−Ll hÉ¡−Nl ¢ial Be¤j¡¢eL 1 ®L¢S 900 NË¡j 

Ny¡S¡ f¡Ju¡ k¡uz On the other hand PW-3 stated I hÉ¢š²l p¡C−L−ml 

¢fR−el LÉ¡¢lu¡−l fÔ¡¢ø−Ll L¡N−S ®j¡s¡−e AhÙÛ¡u 1 ®L¢S 900 NË¡j Ny¡S¡ ¢Rmz  

PW-4 stated that a¡l p¡C−L−m b¡L¡ fÔ¡¢ø−Ll hÉ¡N aõ¡n£ L−l I hÉ¡−Nl ¢ial 

Ny¡S¡ f¡Ju¡ k¡uz 

The trial Court also observed in its judgment and order that 

there are contradictions in the evidence adduced by the witnesses 

but it treated as minor discrepancy. The trial Court observed that 

Dc ’̄vwcZ mvÿx‡`i mv‡ÿ¨i g‡a¨ wKQz †QvU Lv‡Uv Discrepancies jÿ¨ Kiv †M‡jI 

Zv Av`vj‡Zi Kv‡Q minor discrepancy e‡j g‡b n‡q‡Q|  

The FIR alleges recovery of 1 kg 900 grams of Ganja 

(marijuana), however the prosecution failed to prove the weighing 

or scaling procedure in the FIR and also during the trial. In the 

case of narcotics, the weight of seized substance is crucial as 

punishment varies depending on quantum under section 19 of the 
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Madok Drabbya Niyantron Ain (The Narcotics Control Act, 

1990). The table of punishment tiers runs as follows: 

œ²¢jL ew j¡cLâ−hÉl e¡j Cä 

7. Ny¡S¡ h¡ ®k ®L¡e 
®ioS LÉ¡e¡¢hp 

(L) j¡cLâ−hÉl f¢lj¡e Ae§dÄÑ 5 ®L¢S qC−m 
Ae§Ée 6 j¡p Hhw Ae§dÄÑ 3 hvpl L¡l¡cäz 

(M) j¡cLâ−hÉl f¢lj¡e 5 ®L¢Sl E−dÄÑ qC−m 
Ae§Ée 3 hvpl Hhw Ae§dÄÑ 15 hvpl L¡l¡cäz 

8. −k ®L¡e fÐS¡¢al 
LÉ¡e¡¢hp N¡R 

LÉ¡e¡¢hp N¡−Rl pwMÉ¡ Ae§dÄÑ 25¢V qC−m Ae§Ée 6 
j¡p Hhw Ae§dÄÑ 3 hvpl L¡l¡cäz 

(M) LÉ¡e¡¢hp N¡−Rl pwMÉ¡ 25¢Vl ®h¢n qC−m 
Ae§Ée 3 hvpl Hhw Ae§dÄÑ 15 hvpl L¡l¡cäz 

It appears that the witnesses do not testify that they saw the 

marijuana being weighed on a scale and the RAB authority took 

the accused to a nearby shop to weigh the item and as such the 

entire recovery became doubtful. Seizure list must be prepared at 

the spot of recovery in the presence of local witness mentioning 

how the materials were measured. The police failed to record how 

they weighed it at the scene or during booking; it raises a red flag 

about the integrity of the evidence. Thus seizure list became 

defective. Material contradiction regarding the recovery including 

how it was weighed makes the recovery doubtful. The prosecution 

failed to follow mandatory procedural steps, the benefit of doubt 

must go in favour of the accused. 
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The witnesses did not see weighing the incriminating 

articles which makes the seizure list unreliable and the case 

collapsed. If the raiding party cannot explain the source of the 

weighing scale or the presence of a weighing memo, it creates a 

gap in the chain of evidence. 

Upon meticulous scrutiny of the evidence on record, it 

appears from the impugned judgment that recovered ganza was 

forwarded to the Chemical Examiner for forensic analysis and 

chemical examination report was obtained to establish that the 

seized substance was marijuana, a prohibited narcotic substance 

within the meaning of the মাদক�ব� িনয়�ণ আইন, 1990z But the 

report was neither tendered in evidence nor marked as an exhibit 

during trial. 

 In a criminal case the prosecution must proved beyond 

reasonable doubt that the seized substance is actually marijuana 

(canabis). 

The Courts below relied upon Section 510 of the Code of 

Criminal Procedure stating that the report of a Government 

Chemical Examiner can be used as evidence without calling the 
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chemical examiner as witness. It is true but it must be formally 

produced by any other prosecution witness and marked an exhibit.  

The failure to exhibit the report creates a massive gap in the 

chain of custody. Non-production or non-exhibition of the 

chemical examiner’s report is a fundamental defect. If the 

chemical examination report is not exhibited the charges of 

possession of narcotics will fail and the accused is certainly 

entitled to an acquittal. 

It is to be reiterated that to connect the forensic report with 

the substance allegedly recovered and seized from possession of 

the accused prosecution is required to prove the chemical 

examination report by examining the concerned chemical 

examiner or any other witness. 

In a case involving an offence of trafficking or carrying 

illegal narcotics chemical examination report is indeed crucial for 

proving the nature of the substance recovered and allegedly 

seized. But in the case in hand, it depicts that though the report of 

chemical examination forms part of the record, the concerned 

report issuing chemical examiner or any other witness has not 

been examined and thus the chemical examination report has not 
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been proved and exhibited before the trial Court. Such deficiency 

on part of prosecution indubitably creates doubt benefit of which 

goes in favour of accused. 

In such circumstances, this Court finds that the chemical 

examination report constitutes a substantive and reliable piece of 

evidence establishing that the seized substance was marijuana. 

However, where the chemical examination report has not been 

exhibited in accordance with law, or where the prosecution has 

failed to prove the same through a competent witness, such 

omission goes to the root of the case. In absence of scientific proof 

as to the nature of the seized material, it would be wholly unsafe 

to sustain a conviction merely on the basis of oral testimony.  

On careful scrutiny of the impugned judgments, I find that 

the Courts below failed to properly consider the aforesaid material 

discrepancies and proceeded to convict the accused-petitioner on 

conjectures and surmise rather than on evidence. The findings of 

the Courts below thus suffer from misreading and non-

consideration of material evidence on record.  

In the totality of the facts and circumstances, I am of the 

considered view that the prosecution has miserably failed to prove 
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the charge against the accused-petitioner under Table 7(ka) of 

Sections 19(1) and 19(4) of the Madok Drabbya Niyantron Ain, 

1990 beyond all reasonable doubt. The accused-petitioner is, 

therefore entitled to the benefit of doubt. Both the Courts below 

committed error of law in convicting the petitioner for the offence 

charged with. 

In the result, the Rule is made absolute. 

The judgments and orders of conviction and sentence 

passed by the Courts below are hereby set aside. 

The accused-petitioner is acquitted of the charge under 

Table 7(ka) of Section 19(1) and 19(4) of the Madok Drabbya 

Niyantron Ain, 1990. 

Since the accused-petitioner is enlarged on bail he is 

discharged from his bail bond immediately. 

Let a copy of this judgment along with lower Court’s record 

be communicated to the concerned Court forthwith. 

 

                                                     (Md. Bashir Ullah, J.) 

 

 
 


