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Urmee Rahman, J:




In the instant matter a Rule Nisi was issued on an application under Article 102

of the Constitution of the People’s Republic of Bangladesh in the following terms:

“Let a Rule Nisi be issued calling upon the
respondents to show cause as to why the Memo No.
12.00.0000.032.04.018.25.300 dated 21.12.2025 issued
under the signature of respondent No. 3 refusing to return
the security money to the petitioners which were deposited by
the petitioners vide Payment Orders in favour of the
respondent No. 1 (Annexure-X) should not be directed to
have been made without lawful authority and is of no legal
effect and as to why the respondents should not be directed
to return security money of Tk 6,23,04,000/-, Tk.
6,23,04,000/- and Tk. 6,23,04,000/- deposited by the
petitioners respectively vide Payment Order No. 0121694
dated 03.07.2024 of NRB Bank (Annexure-C), vide Payment
Order No. ABA 3170528 dated 02.07.2024 of Islami Bank
Bangladesh Limited (Annexure-H) and vide Payment Order
No. ABA 3170529 dated 02.07.2024 of Islami Bank
Bangladesh Limited in favour of the respondent No. 1
(Annexure-M) to the petitioners respectively and/or such
other or further order or orders passed as to this Court may

seem fit and proper.”

Necessary facts for disposal of the instant Rule, in short, are that,

the petitioners are fertilizers importers registered under the Directorate of



Agriculture Extension and they have valid certificates of registration till
date. On 11.06.2024 the Respondent No.3 published an advertisement
inviting the fertilizer importers to participate in a tender. Accordingly, the
petitioners deposited 2% security money worth Tk.6,23,04,000/- (six
crore twenty three lac and four thousand taka) each vide payment orders
issued by NRB Bank on 03.07.2024, 02.07.2024 and 02.07.2024
respectively along with bank solvency certificates. The proposals
submitted by the petitioners were accepted by the office of the respondent
No. 3 on 08.07.2024 with some conditions. Due to the unrest in the
political as well as economic situation prevailing in the country, the
petitioners could not open Letter of Credit (L/C) and therefore they made
representations on different dates before the respondent authority
explaining their hardship. By the office order dated 17.07.2025, issued
under the signature of the respondent No. 3, it was intimated to the
Chairman of Bangladesh Fertilizer Association regarding forfeiture of
tender security money of the petitioners along with others, who would fail
to participate in the next year’s tender process to import fertilizer for the
year 2025-2026. Challenging this memo dated 17.07.2025 the petitioners
filed Writ Petition No. 12523 of 2025 and obtained a Rule and also an
order of stay of the impugned memo dated 17.07.2025. This Rule was
subsequently discharged for non-prosecution by the order dated

30.12.2025.

During pendency of that writ petition, the writ petitioners, pursuant

to the direction made in the aforesaid memo, participated in the fresh



Tender invited vide memo dated 03.09.2025 upon submitting all relevant
papers as required in the tender proposal. Ultimately, the petitioners
became unsuccessful in the bid. Their proposals were not accepted by the

respondent No. 1 as those were found to be higher than the other bidders.

On 26.10.2025 the petitioners filed representations before the
respondent No. 1 praying for refund of the security money deposited by
them at the time of submitting the earlier tender proposals. Since the
respondent authority did not take any step thereon, the petitioners filed
another Writ Petition No. 20272 of 2025 before this Division. By the
order dated 01.12.2025 a Division Bench was pleased to dispose of the
said writ petition with a direction upon the respondent No. 1 to dispose of
the applications dated 26.10.2025 submitted by the petitioners. Pursuant
to that direction the respondent No. 3 by the memo dated 21.12.2025
informed the petitioners that there is no scope to make refund of the
security money which have been deposited by the petitioners in favour of

the respondent No. 1 as security money vide pay orders.

Being aggrieved by the memo dated 21.12.2025 and there having
no other alternative and equally efficacious remedy available, the

petitioners field the instant writ petition and obtained the present Rule.

Learned Advocate Mr. Gazi M H Tamim appeared for Advocate
Mr. Md. Golam Mahmud (Shaheen) on behalf of the petitioners. At the
very outset learned Advocate submitted that, admittedly the petitioners
participated in the tender for the year 2024-2025. The respondent

authority accepted their proposals but due to the unrest situation



prevailing in the country during that time they could not open L/C in
order to import fertilizer from abroad. Being constrained they filed
representations before the respondent authority informing them about
their incapability to open the L/C. The respondent authority considered
their situation and by the memo dated 17.07.2025 allowed them to
participate in the next year tender with the pay order which they already
have deposited at the time of making the earlier proposal. However, it was
stated in that memo that if they fail to adjust the amount by participating
in the tender for the years 2025-2026, their submitted pay orders shall be

forfeited.

Referring to Section 53 of the Public Procurement Act, 2006 and
Rule 35 of the Public Procurement Rules of 2025 Learned Advocate
strongly submitted that these provisions are very clear in this regard that
security money shall be returned to the unsuccessful bidders after
completion of the tender proceeding but the respondent authority has
refused to refund the security money to the petitioners in clear violation of
the law. Hence the impugned memo dated 21.12.2025 is liable to be
declared to have been issued without any lawful authority.

Learned Advocate next submitted that, the impugned memo having
being issued misconstruing the provision of clause 8(chha) of the
notification dated 29.01.2025, the said memo is liable to be declared to
have been passed without lawful authority and no legal effect.

He finally submitted that, the impugned memo having being passed

in clear violation of the provision of Public Procurement Act and Public



Procurement Rule, it is liable to be set aside for ends of justice and the
respondents may be directed to refund the security money to the petitioner
which they are lawfully entitled to.

On the other hand, Mr. Mohammad Rashadul Hassan, learned
Deputy Attorney General, entered appearance on behalf of respondent No.
1 i.e. the Secretary, Ministry of Agriculture and contested the Rule by

filing an affidavit in opposition.

Learned Deputy Attorney General submitted that, after the
petitioners’ proposal were accepted by the respondent authority, they
made a written representation to the respondent No. 1 praying for
extension of only 15(fifteen) working days for opening the L/C, but they
failed to deposit the security money in the Bank and were unable to
import fertilizer in the whole fiscal year of 2024-2025 as per the tender.
Considering the facts and circumstance the respondent authority allowed
them to participate in the tender for the following year of 2025-26 using
the security money deposited by them in the earlier tender with a
condition that those who were given such chance have to be a lowest
bidder, otherwise the security money will be forfeited. Having full
knowledge of this condition, the petitioners participated in the following
tender and therefore the instant writ petition is misconceived, misguided

and misinterpreted. Hence, the Rule is liable to be discharged.

He next submitted that, the petitioners’ previous tender for the year
2024-25 was accepted by the respondents and as per the circular dated

29.01.2025 the petitioners were obliged to deposit 4% security money and



if they fail to import, in that case such 4% will be forfeited by the
authority as per the said circular. Petitioners are lawfully bound by the
terms of the said circular and therefore the provisions of the Public

Procurement Act are not applicable in the instant case.

Learned Deputy Attorney General further submitted that, according
to clause 8 (chha) of the circular dated 29.01.2025 the respondent No. 1 is
legally authorized not to refund the security money to the petitioners.
Respondent No. 1 has acted lawfully and therefore, the Rule issued in this

writ petition is liable to be discharged.

He finally submitted that, the claims of the petitioners are barred by
the principles of estoppels, waiver and acquiescence. The writ petition is
frivolous, misconceived and an abuse of the process of this Court and
there being no violation of law the Rule is liable to be discharged for ends

of justice.

We have heard the learned Advocate for the petitioners as well as
the learned Deputy Attorney General and perused the writ petition, the
supplementary affidavit, affidavit in opposition and all the documents

annexed therewith.

It is admitted fact that all the three petitioners participated in the
tender for the fiscal year of 2024-2025 for importing fertilizer from
abroad and their proposals were accepted being the lowest bidders. It is
also admitted that, initially the petitioners deposited 2% of earnest money

while participating in the first tender. By the memo dated 08.07.2024 they



were asked to submit the rest 2% of the security money and the Letter of
Credit (L/C) within seven days. It appears from Annexures-E, J and O that
on 18.07.2024 the petitioners by making individual representations prayed
for 15 more working days to open L/C and complete all other due

diligence because of the reasons stated therein.

Annexure-P to the writ petition i.e. the memo dated 17.07.2025
manifests that, the respondent authority took into consideration of
petitioners’ representations and instead of forfeiting the earnest money or
taking any immediate action as per law allowed the petitioners to
participate in the subsequent tender for the following fiscal year of 2025-
26 by carrying forward the amount already deposited. The memo is
quoted below:

“CHYF [ G @ LA S G A" (3 A
3038-3¢ GIFRCA [FFFIL WO FRH e F A HF
AT APITRNY TN SRR AFI%S, Ry, AT 7,
(ICAF JAT GO AR FT FIIHRPIA YISO THR FEP
JE© FMHE [qAAF FICPT PAPICHAT T WG HF
ST T NG FoT P A A AT T P
SISAE T SN FCACRA ©ICAT GAIPO (- FGITAYZ 03¢-b

S/RCT T AT T T ST GG 9 AVAH T
20eT TG P 20TV 1a1E 921 23R

Accordingly, the petitioners took part in the following tender for
the year of 2025-26 but this time they were not successful in the tender
and therefore made applications before the authority for refund of their

2% security money. By the impugned memo dated 21.12.2025 the



respondent No. 3 denied to make the refund. Relevant part of the

impugned memo is quoted below:

“00/ (PIFPINF A T FFIAT (T 97 > G 03¢ @Y
IS F4-ZCFA AT AT, RFd 93¢ QP [Foqvyeqi #alog

TR b GF G- TR ' GF J] [HAGs

"SIAIAPITE A OOIACF 7 lead Fed NG CIIAS T ()5
YT % CA-G9IF (767, P JFWE IF[F) G 700 T 47¢
PRICT CoHeer F[HE S (NF JouF @edl % CH-WOiF (SRS
(15 8%) MF & 7@ 203/ [5117© FHRENHIFT F4T FF FAIFNE T
20 79-GICTH 8% & FAPICAT Sqpeel JICGRY 0T G HF FAIANE
TEFH 20T (71-SIOIF L8 AR ABITRCE TIPS 7 21

08/ 2038-3¢ T JR(A (TP GIHAIPITF H/AT FI7 IS 7CF+
OITF PO (7-SOIF TYZ JCGAY I PA CIAHP [T [T
FITRAIT O 7 G 203¢-3% T IRCF I FAA T 77 ST
e} GIFNC RN (7-GGIT YT AT PHAIF Y SN P TO
39/09/303¢ ©IfFCY 7T YIZIAT & JGIFS AN 20® 47 (279 PFT
27/ Gy, 9wy foqfs Jose-9v G IRCF MF WAGAT 77 ST
TN 279 PF HFIT AFIICl TGRF I[A0 HfCH FyRCE FICH
AT G GAYE [R5 2/

0¢ TV GIFN, I FTEACOT FANT oS HE AT 2T O
T 970 > GIFRNT 05¢ ©IfFY TYF© J4-ZEF3 7T @7,
Rz G3¢ Qe [Fosyamy #a/eq oqeRr & 95 &7-aqer 7'
(TOIEF GIFITE T 2% (7-FCIFT T I 9 FHIT JN7 (73
FC¥ [Ner ey 9IRS P 2@’

We have already seen that the petitioners admittedly have
participated in the fresh tender for the year 2025-26 pursuant to the

permission granted by the memo dated 17.07.2025 and it is also admitted
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that, they being the highest bidders, did not get the work order this year.
Therefore, as per the provision of Rule 35 of the Public Procurement
Rules, 2025, the petitioners are lawfully entitled to get refund of their
deposited security money as soon as the contract with the lowest bidder is
completed as per the provision of Section 53 of the Public Procurement

Act, 2006.

By the memo dated 17.07.2025 (Annexure-P) the respondent
authority upon considering the facts and circumstances allowed the
petitioners and others to participate in the new tender for the next year of
2025-26, which means that their participations in the tender year 2025-26

shall be considered to be a fresh participation.

Learned Deputy Attorney General in his affidavit in opposition
stated that the petitioners were given permission by the memo dated
17.07.2025 to participate in the fresh tender with a condition that they will
have to be lowest bidders otherwise the security money already deposited
will be forfeited. We find this statement to be misconceived and without
any lawful basis. There is no such assertion made in the memo dated
17.07.2025. By permitting the petitioners to participate in the subsequent
tender on the basis of the earlier deposit, the respondents consciously
waived the consequence of the petitioners’ previous default. Having
treated the deposited amount as a valid security for the subsequent tender
process, the respondents cannot subsequently revive the earlier default
and rely upon the same as a ground for retaining the amount. Admittedly

in the subsequent tender process the petitioners were not selected and
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other bidders were awarded the contract. Consequently, the purpose for

which the earnest money had been retained ceased to exist. Since the

petitioners did not become the successful tenderer in the second tender, no

occasion arose for forfeiture of the security amount in connection with

that tender. As soon as the respondent authority allowed the petitioners to

take part in the next year tender, they ought to have considered it as a

fresh participation and therefore, the petitioners should have been dealt

with in the appropriate manner as per law. Law is very clear in this regard

that after completion of the tender process, the security money of the

unsuccessful bidders should be refunded.

Rule 35 of the Public Procurement Rules, 2025 provides as follows:

“o¢/ nI71g GO PTO Gl |-

(3) 7FIG GG FIACAF 7 ARG GHG FIT PG PP (Pl FHNG
GINITS AT FIOIE (PO (TG I1ZCT 1/

() FPIS PO JUIH S0 AT GRS 77 GV

AING TYCRT FING GIHING, T ¢o0-9F [ HAw, FFe [Ace

2309/

() FIPIT FOF VI ST TCH7AT AT JI© A2V S,

3T 8 OF FIVH TINGT GIFTC JOIC G TR SV 7597

TIOINAT FFT GININS, SIS 417 ¢6-9F [ 7w, ©1e1eas

T AT O (PTO (TG AT/

(8) N JWIRNG A2V 79aq 77901 7[R® plew Fwiad

AT (I GRNE 7T YR TG CINAS (PO (WG] J3E, ©F

e (T2 TR CIFITS (AT (AT GG 22T JeIT (PA© L7

PIFC© 2303717

Section 53 of the Public Procurement Act, 2006 provides as

follows:
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“@o I KFHIT AT -
AIAGAIONTS CIRICAT ORI REFT [FIG FiIoend waRke
PICT G ©IRITAT TN GIFITC (IS [7¢q)”

From the documents annexed to the writ petition we have seen that,
for the fiscal year of 2025-2026 work orders have been given to one M/s.
Sufala Trading Corporation, Saifullah Takwa and M/s. Mosharraf and
Brothers, which has also been admitted by the respondent in the impugned
memo dated 21.12.2025. Considering the provision of the Public
Procurement Act, 2006 and Public Procurement Rule, 2025 we hold that
the petitioners are very much eligible to get refund of their 2% security

deposit.

Hence, we find that the impugned memo dated 21.12.2025 is
misconstrued and misinterpreted and the refusal to make refund of the
security money to the petitioners is without any lawful basis and
accordingly it is hereby set aside. The continued retention of the
petitioners’ money is also without any lawful authority and is of no legal
effect.

In view of the facts and circumstances and with the discussion
made hereinabove, we find that there is substance in the submissions
made by the learned Advocate for the petitioners and there is merit in the
Rule.

In the result, the Rule is made absolute.

However, without any order as to costs.
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The respondents are directed to refund the petitioners’ deposited
2% security money vide Payment Order No. 0121694 dated 03.07.2024 of
NRB Bank (Annexure-C), Payment Order No. ABA 3170528 dated
02.07.2024 of Islami Bank Bangladesh Limited (Annexure-H) and
Payment Order No. ABA 3170529 dated 02.07.2024 of Islami Bank
Bangladesh Limited (Annexure-M) in favour of the respondent No. 1 in
accordance with law within 60(sixty) days of receipt of this judgment and

order.

Let a copy of this judgment and order be communicated to the

authorities concerned at once.

Justice Sashanka Shekhar Sarkar, J:

I agree.

Helal/ABO



