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1.The Rule was issued calling upon the opposite party
Nos.1-3 to show cause as to why the impugned judgment and
decree dated 08.05.2025 (decree signed on 13.05.2025) passed by
the learned Additional District Judge, 1% Court, Faridpur in Title
Appeal No.178 of 2015 disallowing the appeal and affirming the
judgment and decree dated 24.08.2015 (decree signed 31.08.2015)
passed by the learned Assistant Judge, Sadarpur, Faridpur in Title

Suit No.84 of 2004 decreed the suit in part preliminary forum



should not be set aside and/or pass such other or further order or
orders as to this Court may seem fit and proper.

2.The case of the plaintiff’s respondent-opposite party in
short is that the original owners of the suit land were Hira Lal
Chandra, Haro Lal Chandra and Harembo Lal Chandra in the R.S.
khatian No.606 in equal share. Thereafter, Haro Lal Chandra sold
out 60 decimals of land by registered patta being No.7806 dated
26.08.1949 to Badulla Moshalche and thereafter Badulla sold out
his land to Abdur Rahman Kazi dated 07.12.1950 and S.A. khatian
No. 603 was rightly prepared in the name of Abdur Rahaman Kazi.
Abdur Rahman Kazi sold out 30 decimals of land to Fazlul Haque
Bepari vide registered sale deed No.3076 dated 31.07.1978 and
Fazlul Haque Beparai thereafter sold out 07 decimals of land to
Md. Masudul vide registered sale deed No. 2664 dated 20.06.1983
who rightly mutated his name over the suit property. Thereafter for
personal difficulties, Md. Masudul appointed Monirul Islam as his
attorney with some special powers on the suit land vide registered
Power of Attorney Deed No.441 dated 22.02.1998. Monirual Islam
by virtue of that Power of Attorney transferred 07 decimals of land
to his wife Selina Monir (plaintiff opposite party No.l) vide
registered heba deed No.28 dated 02.01.2004 and she got the
possession over the suit land but the defendants with ill motive on
05.07.2004 at night dispossessed the plaintiff from the suit land.

Therefore, the plaintiff-respondent-opposite party filed instant suit



with a prayer for declaration of title, for partition and for recovery
of khas possession.

3.0n the other hand, defendant No.6 and the defendant Nos.
8-9 contested of the suit by filling two sets of written statement.
The short fact of the case of defendant No.6 is that admittedly the
suit land appertaining to R.S. khatian No. 606 was belonged to
Hira Lal Chandra, Haru Lal Chandra and Herambo Lal Chandra in
equal share, who sold out their 60 decimals of land vide registered
sale deed No. 8424 dated 07.12.1950 to Abdur Rahaman Kazi,
who thereafter sold out his said 60 decimals of land vide registered
sale deed being Nos. 3076 and 3077 dated 31.07.1978 to Fazlul
Haque Beparai. Fazlul Haque Bepari being in possession sold out 7
decimals of land by registered sale deed No.2666 dated 20.06.1983
to Mohammad Aynal Huqge, sold out 01 decimal of land by
registered sale deed being No.6669 dated 20.06.1983 to Razia
Begum, sold out 06 decimals of land by registered sale deed No.
4447 dated 23.11.1983 to Mr. Habibur Rahman and also sold out
01 decimal of land by registered sale deed No0.2496 dated
09.09.1990 to Sabiha Mannan. Aforesaid Aynal Haque sold out his
07 decimals of land by registered sale deed No.2981 dated
17.11.1993 to this defendant No. 6 Sabiha Mannan. Rezia Begum
sold out her 01 decimal of land by registered sale deed No. 3502
dated 23.12.1993 to present defendant No.6, Habibur Rahman sold
out his 06 decimals of land by registered sale deed No. 505 dated

26.02.1997 to the present defendant No.6. The aforesaid Sabiha



Mannan sold out her 01 decimal of land by way of registered sale
deed No.1312 dated 03.04.2002 to the defendant No. 6. In this way
the defendant No. 6 is enjoying and possessing 15 decimals of land
in the northern side of the suit plot. The defendant No. 6 has
dwelling house in R.S. Plot No. 83 which is adjacent to the alleged
road. The plaintiff has no right title interest and possession upon
the suit land.

4. The defendant Nos.8-9 contested the suit filling separate
written statement and their case in short is that admittedly the suit
land appertaining to R.S. khatian No. 606 was belonged to Hira Lal
Chandra, Haru Lal Chandra and Herambo Lal Chandra in equal
share. After demise of Hira Lal Chandra his brothers Haru Lal
Chandra and Herambo Lal Chandra sold out their 60 decimals of
land by a registered patta No.7806 dated 26.08.1949 to Badulla
Mashulchi who thereafter sold out his 60 decimals of land by a
registered deed No.8424 dated 17.12.1950 to Abdur Rahman Kazi.
Abdur Rahman Kazi being in possession sold out his 30 decimals
of land by a registered sale deed No.3076 dated 31.07.1978 to
Fazlul Haque Beparai and that Fazlul Haque Bepari sold out 30
decimals of land by a registered sale deed No0.2665 dated
20.06.1983 to Parvin Akter. Fazlul Haque Bepari also sold out 07
decimals of land by a registered sale deed No0.2667 dated
20.06.1983 to Mohammad Abdul Majid. Aforesaid Parvin Akter
died leaving behind her husband Al-Masud Maksudul Hoge,

mother Amena Begum and father Samsuzzaman (@ Samsuddin



Chowdhury as her legal heirs who thereafter sold out their 06
decimals of land by a registered sale deed No.1750 dated
05.05.2004 to Ishaque Bepari and Yakub Bepari. Thereafter, the
aforesaid heirs of Parvin Akter together with Mohammad Abdul
Mojid jointly sold out their (1+7)=8 decimals of land by registered
sale deed No. 1751 dated 05.05.2004 to Mokshed, Earshad, Kalu
and Arjo. Isghaque Bepari and Yakub Bepari sold out their 05
decimals of land by a registered sale deed No0.2528 dated
10.10.2009 to the defendant No. 8 Abul Kalam Azad and also sold
out the remaining 01 decimals of land by registered sale deed No.
2527 dated 14.10.2009 to the defendant No.9 Yousuf Mollah. Kalu
and Arjo sold out their 04 decimals of land by registered sale deed
No. 2567 dated 30.07.2007 to the defendant No. 9 Yousuf Mollah.
In such way the defendant Nos.8 and 9 are enjoying and possessing
the aforesaid 10 decimals of land in the suit land.

5.Learned trial Judge, Sadarpur, Faridpur after evidence
decreed the suit in part and allotted 07 decimals of land to the
plaintiff in separate shaham by the judgment and decree dated
24.08.2015.

6.Being aggrieved by and dissatisfied with said judgment
and decree passed by the learned Assistant Judge, Sadarpur,
Faridpur this defendant petitioner preferred appeal being Title
Appeal No. 178 of 2015 before the learned District Judge, Faridpur
which was transferred to learned Additional District Judge, 1%

Court, Faridpur who after hearing both the parties disallowed the



appeal and thereby the affirmed judgment and decree of trial Court
on 08.05.2025.

7.Being aggrieved by and dissatisfied with the judgment and
decree of learned Appellate Court the defendant-appellant-
petitioner moved this revision and obtained Rule.

8.Mr. Md. Serajul Hoque Learned Advocate appearing on
behalf of the defendant No. 6 appellant-petitioner takes me through
the impugned judgment and decree, deposition of the witnesses
and other materials on record and then submits that the plaintiff-
respondent-opposite party is not a co-sharer in the suit land and the
suit land not joint property of the party. So, there is no cause of
action for partition the suit land in the plaint. A partition decree
cannot be passed against the stranger who are not co-sharer and as
such the plaint is liable to be rejected under the provision of order
7 Rule 11 of the Code of Civil Procedure. The plaintiff-opposite
party filed the present suit praying for declaration of title, recovery
of possession and partition for 07 decimals of land. So admittedly
the plaintiffs have no right title and possession upon the suit land.
Plaintift-respondent-opposite party also failed to prove his
previous possession and dispossession by the defendant-appellant
petitioner on 05.07.2004 which learned trial Court held that: ‘“=iifqs
SCeTbAE C2ifiFre Fferl wiNce A nde AN Face NG J REAA GR R
0¢.05.08 I (AT JCACRH A (A WA FCACRA © SN FACS T ]
RETR M TG AbIA ¢ TrRN=Ed AT WAGETR fUfés It 911~ No Court can

pass a decree in a partition suit without considering the title and



possession of the plaintiff but both the learned Courts below here
without considering the same most arbitrarily decreed the suit by
passing the impugned judgment and decree and thereby committed
error of law resulting in an error in the decision occasioning failure
of justice.

9.Learned Advocate also submits that the alleged Power of
Attorney deed No. 441 dated 22.02.1998 discloses that Masudul
Haque appointed Monirul Islam Hoq as attorney only for selling
out the property but not to gift the property to anybody. Learned
Advocate referred the case reported in 10 BLT (AD) at page-32
where it is held that a person did not acquire any title by way of
gift from the person who himself had no title but merely had Power
of Attorney to transfer. It appears from the gift deed No. 28 dated
02.01.2002 that Monirul Islam Hoq as a land owner gifted the
property as donor not as attorney. Learned trial Court without
considering the aforesaid deed wrongly held that: “gqe 2 ©% 09
*oF T M 3R 23/0%/dp5b: TR 883 TR NN-TANGIFN] ¢ Afwee] S
(@ NG N FEN g (F)1 A T R 03/0d/00%
SIffTd b TR W@ T TF 0q *6F &N Il @AM A A FCI
(A=), SRS SIS (AT (W2l AT (@, ! WIAF© 09 *[6S Sl AW
7g oW Fce AWd =TAA” Learned Appellate Court was
misconceived in discussing the chain of title of plaintiff-
respondent-opposite party, affirmed the judgment and decree of the

trial Court.



10.Learned counsel further submits that though the plaintiff
claimed that her husband Monirul Huq acquired title upon the suit
land on 02.01.1999 on payment of proper value to Masudul Huq
but plaintiff has failed to produce any such registered document
before the court Section 89 of the State Acquisition of Tenancy
Act, 1950 provides that every transfer shall be made by registered
instrument and according to section 54 of the Transfer Property
Act, 1882 that sale of tangible immovable property can be made in
only by a registered instrument and according to section 49 of the
Registration Act, 1908, that no document required to be registered
shall operate to create, declare assign, limit or extinguish any right,
title or interest unless it has been registered. Learned both the
Courts below without considering this preposition of law most
arbitrarily decreed the suit by pronouncing the impugned judgment
and decree and thereby committed error of law resulting in an error
in the decision occasioning failure of justice. Learned Advocate
further submits that though the sale deed No.2664 dated
20.06.1983 executed by Fazlul Haque Bepari in favour of the
plaintiff and the sale deed No. 2666 dated 20.06.1983, sale deed
No0.2669 dated 20.06.1983 executed by Fazlul Haque Bepari in
favour of defendant No.6 were executed and registered on the
same day but the sale deed of the defendant No.6 was acted upon
on 20.06.1983 and defendant No.6 got possession in the suit land
but the sale deed of the plaintiff is not acted upon till today and

the plaintiff opposite party thus has no possession upon the suit



land. Learned Appellate Court most arbitrarily beyond the claim
of the plaintiff hold that: ‘T3 F&=e TFa 776 I 0q eI &hiF
vl STst| ARG SEel MR vl (g 3/4) IR BF oq =fel
T ©fFe wieE Terd NEwE 2l =@ Nl Tege wiew) {1 wiferei
wferes R il wiesl se o &N Tt cormee T 0N Trad AR
A & QAR ST @R (bIEmITs ! 2fie ZRCR EIeRY b TR RAME Te
TGP BT Ve wifere 27 M| S A AN AACTDE 7l T
e ofim Tera Al RAMT IMR #It3 wire I3 Tecd I8 AEe ofite g
w4E MR FCEF AR (FF A2 NG AMEACed 776 A=A 7717 Learned
Appellate Court thereby committed error of law resulting in an
error in the decision occasioning failure of justice.

11.Learned Advocate lastly submits that the impugned
judgments and decrees of the Courts below are totally based on
misreading, non-consideration of materials evidence on record and
misconstruction of documents and thereby committed error of law
resulting in an error in the decision occasioning failure of justice.

12.Mr.Jamir Uddin Sircar Learned Senior Advocate with
Mr. Md. Kazi Rahman Manik learned Advocate appearing for the
plaintiff-respondent-opposite party argues that learned trial judge
and learned appellate Court properly scrutinized the evidence on
oral and documentary passed the impugned judgments and decrees.
Learned appellate Court was justified in disallowing the appeal and
thereby affirmed the judgment and decree of trial Court on
08.05.2025. Learned Advocate further submits that the attorney

executed his work with the instructions of his principal and if there



10

arises any question about the activities of attorney by his principal
or the agent of principal that will be valid under legal principles of
law. The 3™ party has no right to arise any question about the
activities of attorney. In the present case the petitioner is a 3" party
which has no locus standi to make any question after 24 years of
the execution of this Power of Attorney. Moreso, the petitioner or
the principal of this Power of Attorney deed did not challenge this
registered deed within the specified time under the Limitation Act.
The petitioner raised the present dispute regarding the legality of
the deed long after 24 years which bears no presumptive value.
Learned Advocate added that the plaintiff-respondent-opposite
party’s deed will give priority in accordance with the principles of
law and equity because her deed was registered before the deed of
the petitioner and the plaintiff-opposite party No. 01 mutated her
name regarding the suit land and paid rent to the government till
today. Also learned Advocate submits that according to the Power
of Attorney Act, 1882 the holder of Power of Attorney exercised
his power. The Power of Attorney Act, 1882 provides that the
donee of a Power of Attorney may, if he thinks fit execute or do
any assurance, instrument or thing in with his own name and a
signature and his own seal, where sealing is required, by the
authority of donor of the power and every assurance, instrument
and thing so executed and done shall be as effectual in law as if it
had been executed or done by the donee of the power in the name

and with the signature and seal of the donor thereof. So, the Power



11

of Attorney, exercise of power by the said Power of Attorney the
transaction of the said property is valid and lawful.

13.Learned Advocate lastly submits that the judgment and
decree of learned trial Court is valid and accurate and learned
appellate Court was quite justified in disallowing the appeal and
affirming the judgment and decree of the trial Court.

14 Having heard the arguments advanced by both the
learned Advocates and having perused the evidence on record oral
and documentary.

15.The suit land under R.S. khatian No.606 was belonged to
Hira Lal Chandra, Haru Lal Chandra and Heram Bolia Chandra in
equal share. The subsequent transfer by the R.S. tenants is
admitted by the defendant appellant-petitioner. Also, it is admitted
subsequent transferee Fazlul Haque Bepari sold out his 07
decimals of land by registered No.2664 dated 20.06.1983 to
Masudul Haque. Masudul Haque being in possession appointed
Monirul Islam as Attorney vide registered power of attorney deed
No. 441 dated 22.02.1998 for selling out the suit land. The
plaintiff- opposite party claims attorney Monirul Islam transfer that
07 decimals of land to his wife plaintiff opposite party No. 01 vide
registered heba deed No.28 dated 02.01.2004 and the plaintift-
opposite party No.l. has been and have been possessing the suit
land. The defendant-respondent-petitioner raises dispute regarding
transfer in favour of plaintiff opposite party No.01. Defendant-

appellant-petitioner claims that attorney Monirul Islam Haque had
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no power to transfer the property to his wife, plaintiff-opposite
party No. 01 by way of the gift deed. But it is appears on perusing
the evidence that Masudul Haque appointed Monirul Islam Haque
as attorney for the purpose of selling out the property. The
authority of selling out of the property also includes transfers in
any manner of the suit property. So, the transfer by Monirul Islam
Haque in favour of his wife by way of heba deed No.28 dated
02.01.2002 is proper and valid. Also, it is proved by the plaintiff-
opposite party that Monirul Islam Haque purchased the suit land
from Masudul Haque on 02.01.1999. The plaintiff-opposite party
did not submit the kabala deed of 02.01.1999. Though the plaintiff
has not produced the deed of 02.01.1999 but Monirul Islam Haque
has been empowered to transfer the suit land by way of Power of
Attorney and accordingly Monirul Islam Haque transfer the suit
land to his wife plaintiff opposite party No.01 by way of heba deed
No. 28 dated 02.01.2002. Plaintiff-opposite party submitted that
heba deed before the trial Court as Exhibit-2. The defendant-
appellant-petitioner did not challenge the heba deed No. 28 dated
02.01.2002 and so long this heba deed exists, the title by way of
that heba deed cannot be said illegal. That being a registered heba
deed, so without setting aside the same the defendant-appellant-
petitioner cannot claim that the plaintiff opposite party No.01 did
not acquire right, title upon the suit land.

16.The plaintiff-respondent-opposite party’s definite case is

that Fazlul Haque Beparai sold out his 07 decimals of land by
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registered sale deed being No. 2664 dated 20.06 .1983 to Masudul
Haque. The source of the plaintiff-opposite party’s title is based on
this deed No.2664 dated 20.06.1983. It is admitted by the plaintiff-
opposite party that Fazlul Haque Bepari sold out 30 decimals of
land by registered sale deed being No.2665 dated 20.06.1983.
Though these two deeds are executed and registered in the same
day on 20.06.1983 but the deed of Masudul Haque being No. 2664
precedes the deed No.2665 as the deed of Masudul Huq executed
earlier. So, learned Court below are quite justified to hold that the
deed claimed by the plaintiff was executed prior to the deed
claimed by the defendant-appellant-petitioner and hence the deed
No.2664 will get priority. Learned Appellate Court rightly
observed that the defendant-appellant-petitioner No.06 has not
acquired right and title upon the non-partitioned suit land and
therefore that defendant-appellant-petitioner cannot claim right and
title upon the suit land adjacent to the alleged road. Learned
Appellate Court rightly found that there is no any dispute among
the plaintiff and defendant regarding the ownership of the suit
land; only the dispute remains among them relating to the land
adjacent to the alleged road. As the plaintiff-opposite party’s deed
precedes the deed of defendant No.06, as such he cannot legally
claim the ownership of the disputed land adjacent to the alleged
road.

17.The arguments advanced by the defendant-appellant-

petitioner that the plaintiff-opposite party is not entitled to get
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shaham in the partition suit in as much he failed to prove his right
and title upon the suit land but on appreciation of the evidences
oral and documentary that the deed purchased by the plaintiffs
transferor will get priority than the deed of defendant-petitioner.
The defendant-appellant-petitioner cannot raise any question
regarding the contention of the deed of Power of Attorney as they
are not the party of that Power of Attorney deed. The principal of
that Power of Attorney deed Mohammad Masudul Haque
acknowledged the execution of Power of Attorney deed. So, as a
stranger the defendant-appellant-petitioner has no right to
challenge the Power of Attorney deed.

18 From the above facts and circumstances and the
proposition of law, the impugned judgment and decree of learned
appellate Court is well founded and well reasoning. There is no
any misreading, mis-interpretation and non-consideration of
evidence by the learned appellate Court. In this context we can rely
on the decision of Hazari Bala Shaha Versus Niron reported in 17
BLD (AD), 1997 at page 294 where it is held that “It is settled
principle of law that the findings of fact arrived at by the lower
appellate Court which is the final Court of fact is binding on the
High Court Division as revisional Court except in certain well
defined exceptional circumstances, such as non-consideration or
mis-reading of the material evidence affecting the merit of the
case.” But in this case it appears that learned appellate Court

carefully considered all the material facts and circumstances of the
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case and evidence on record in arriving at its findings. There is no
any mis-reading, mis-interpretation and non-consideration of
evidence by the learned appellate Court. As such in revisional
jurisdiction there is no scope to interfere with the judgment and
decree of the appellate Court.

19.In view of the discussion made as above this Court led to find
that the plaintiff-opposite party has been able to prove his right title
upon the suit land and the learned both the Courts below were quite
justified in decreeing the suit in part and allotted the prayed shaham in
favour of the plaintiff-opposite party. So, the impugned judgment and
decree by the appellate Court warrants no interference.

20.In the result the Rule is discharged without any order as
to costs.

The impugned judgment and decree dated 08.05.2025 (decree
signed on 13.05.2025) passed by the learned Additional District Judge,
1** Court, Faridpur in Title Appeal No. 178 of 2015 disallowing the
appeal and affirming the judgment and decree dated 24.08.2015 (decree
signed 31.08.2015) passed by the learned Assistant Judge, Sadarpur,
Faridpur in Title Suit No.84 of 2004 decreed the suit in part preliminary
forum is hereby upheld and confirmed.

The order of stay and status-quo granted earlier, at the time of
issuance of Rule, is hereby vacated.

Send down the lower Courts’ record with a copy of this

Judgment to the Courts’ below at once.



