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(Sikder Mahmudur Razi, J:) 

In an application under Article 102(2)(a)(ii) of the Constitution of the 

People’s Republic of Bangladesh a Rule Nisi was issued in the instant matter 

in the following terms: 

Let a rule Nisi be issued calling upon the respondent nos. 1-11 to 

show cause as to why the impugned judgment and decree dated 

31.08.2025 passed by the respondent no. 3 learned Election Appellate 

Tribunal and Joint District Judge, 1st Court, Munshigonj in Election 

Appeal No. 01 of 2025 dismissing the appeal and thereby affirming 

the judgment and decree dated 12.03.2025 passed by the respondent 

no. 4 learned Senior Assistant Judge, Sadar and Election Tribunal, 

Munshigonj in Election Tribunla Case No. 05 of 2022 decreeing the 

suit for recounting of votes shall not be declared to be illegal, without 

lawful authority and is of no legal effect and/or pass such other or 

further order or orders as to this court may seem fit and proper.  

 

Briefly, the facts of the petitioner’s case are that the petitioner was a 

contesting candidate in Basail Union of Union Parishad Election, 2021. The 

election took place on 26.12.2021 and upon counting of ballot papers the 

petitioner having received the highest number of votes was declared as 

Chairman of Basail Union Parishad, Sirajdikhan, Munshigonj. Subsquenty, 

respondent no. 10 of the writ petition filed an Election Petition before the 

respondent no. 4 Tribunal and the same was registered as Election Tribunal 

Suit No. 05 of 2022 claiming anomaly in the vote counting including wrong 

counting. In the Election Petition respondent no. 10 prayed for declaring the 

relevant Gazette whereby the present petitioner was declared as Chairman of 

the Basail Union as illegal, ineffective as well as prayed for declaring the 

respondent no. 10 (Petitioner of the Election Petition) as returned candidate 

upon recounting the ballots of 5 polling stations. The Election Petition was 
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contested by the present petitioner who was defendant no. 1 in the Election 

Petition. Upon conclusion of trial the Election Tribunal by his judgment and 

decree dated 12.03.2025, allowed the Election Petition only by directing the 

local authorities to recount ballots at those five centers and report the 

findings to the Tribunal. The petitioner as appellant preferred Appeal and the 

same was registered as Election Appeal No. 01 of 2025 and the same was 

finally heard and disposed of by the Joint District Judge, 1st Court, 

Munshigonj as Election Appellate Tribunal. The Election Appellate Tribunal 

dismissed the appeal and affirmed the judgment and decree of the Election 

Tribunal by his Judgment and order dated 31.08.2025. The petitioner has 

challenged both decisions by this writ petition under Article 102 of the 

Constitution. 

 Mr. Subrata Chowdhury, learned Senior Advocate along with Mr. 

Mominul Islam, learned advocate appeared in the matter on behalf of the 

petitioner. The learned advocates submitted that by allowing the Election 

Petition and decreeing the same both the judges of the courts below has 

committed gross illegality as because as per 61 (4) of the Local Government 

(Union Parishad) Election Rules, 2010 (as amended up to date) the learned 

Election Tribunal failed to dispose of the Election Petition within 180 days. 

The learned advocates next submitted that Election Tribunal as well as the 

Appellate Tribunal while passing the impugned judgment and order 

committed a fundamental error in law in directing recounting of the ballot 

papers inasmuch as recounting of votes is not to be resorted to merely upon 

the asking of a defeated candidate unless clear and specific justifications 

exist to show that the result of the election has been materially affected. The 
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learned advocates next submitted that no contemporaneous objection was 

raised at the time of counting regarding improper acceptance or rejection of 

any ballot paper and as such recounting after a long lapse of time is wholly 

unwarranted and illegal. The learned advocates next submitted that the 

Election Tribunal as well as the Appellate Tribunal while passing the 

impugned judgment and decree miserably failed to appreciate the fact that 

the pleading of the respondent No. 10 as plaintiff is entirely silent about 

submitting any representation or complaint regarding anomaly in casting 

votes before the Presiding Officer as contemplated in Rule 37 of �ানীয় 

সরকার (ইউিনয়ন পিরষদ) িবিধমালা, ২০১০ and no evidence has been adduced in 

support of such contention. The learned advocates next submitted that the 

Election Tribunal as well as the Appellate Authority acted illegally in 

heavily relying upon oral evidence of the plaintiff to justify recounting 

whereas even the Tribunal itself was unable to conclusively determine 

whether the ballot papers of the plaintiff were really kept in the ballot box of 

the present petitioner or such marks existed at the time of counting by the 

Presiding Officer or were the result of post-election tampering during the 

long period about 3 years when the ballot papers remained in official 

custody and thereby failed to appreciate that ballot papers enjoy special 

sanctity and secrecy and reopening sealed packets months after the election 

undermines this sanctity recounting may only be ordered where 

indispensably necessary to resolve a genuine dispute. The learned advocates 

next submitted that the Election Tribunal as well as the Appellate Tribunal 

failed to take into consideration the settled principle of law that the 

presumption always lies in favor of the validity of an election and of the 

returned candidate and that an election shall not be set aside on the basis of 
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doubtful or speculative findings and benefit of doubt cannot be extended to 

the defeated candidate. In support of their submissions the learned advocates 

relied upon the case of Md. Shajahan vs. Md. Sadeq & another, reported in 

38 DLR (AD) page 275. 

 Per contra, Mr. Mokarramus Shaklan, learned advocate appearing on 

behalf of the respondent no. 10 submitted that the scope of judicial review in 

a case like the present one is very limited and a writ court is not a court of 

appeal. The jurisdiction in the nature of certiorari is not as wide or large as 

to enable the High Court Division to controvert itself into a court of appeal 

and examine for itself materials to come to a new finding and substitute it 

with findings of the tribunal whose judgment is under challenge. The learned 

advocate next submitted that the concurrent findings as to the anomalies in 

vote counting should not be disturbed in a writ of certiorari. The learned 

advocate supported the judgment of the Tribunals and thereby prayed for 

discharging the Rule.  

 We have heard the learned advocates of both the parties as well as we 

have perused the writ petition and documents annexed herewith.  

 Since the learned Advocate for respondent No.10 has raised a concern 

as to the scope and jurisdiction of a Writ Court to deal with matters of this 

nature, it is therefore expedient, at the very outset, to delineate the extent of 

the Writ Court’s authority while examining the judgment and order/decree 

of a Tribunal. The Hon'ble Appellate Division in the case of Ayesha 

Salahuddin Vs. Chairman, Second Labour Court, reported in 32 DLR (AD) 

1980 page 69 observed as follows:  
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"The jurisdiction in the nature of certiorari is exercised by the High 

Court Division to issue such writs where the subordinate Tribunals 

act wholly without jurisdiction or in excess of it or in violation of the 

principles of natural justice or refuse to exercise jurisdiction vested in 

them or where there is any error apparent on the face of the record.”  

Accordingly, we shall now proceed to examine the impugned 

judgment and decree/order against the aforesaid threshold. 

 The most relevant provisions of laws in this regard are sections 22 and 

23 of the Local Government (Union Parishad) Act, 2009 (as amended up to 

date) and Rules 59, 61 and 62 of the Local Government (Union Parishad) 

Election Rules, 2010 (as amended up to date). Sections 22 and 23 of the 

Local Government (Union Parishad) Act, 2009 (as amended up to date) run 

as follows: 

  

২২। িনব �াচনী দরখা�  দািখল -(১) এই আইেনর অধীেন অনু��ত  কান িনব !াচন 

বা গৃহীত িনব !াচনী কায !'ম িবষেয় িনব !াচন (াইবু)নাল ব)তীত  কান আদালত বা 

অন)  কান কতৃ!পে*র িনকট আপি, উ-াপন করা যাইেব না। 

 (২)  কান িনব !াচেনর .াথ0 ব)তীত অন)  কান ব)12 উ2 িনব !াচন বা িনব !াচনী 

কায !'ম িবষেয় আপি, উ-াপন ও .িতকার .াথ !না কিরয়া িনব !াচন (াইবু)নােল 

আেবদন কিরেত পািরেবন না। 

  (৩) এই আইেনর ধারা ২৩ এর অধীন গ�ঠত িনব !াচন (াইবু)নােলর বরাবের 
িনধ !ািরত প6িতেত িনব !াচনী অিভেযাগপ8  পশ কিরেত হইেব। 

  

 (৪)  কান আদালত - 

 (ক) পিরষেদর  কান  চয়ারম)ান বা সদেস)র িনব !াচন মুলতবী রািখেত; 

  খ) এই আইন অনুযায়ী িনব !ািচত  কান পিরষেদর  চয়ারম)ান বা সদস)েক তাহঁার 

দািয়= >হেণ িবরত রািখেত ; 
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 (গ) এই আইন অনুযায়ী িনব !ািচত  কান পিরষেদর  চয়ারম)ান বা সদস)েক তাহঁার 

কায !লেয় .েবশ করা হইেত িবরত রািখেত- 

 িনেষধা@া জাির কিরেত পািরেব না। 

 

২৩। িনব �াচন � াইবু�নাল ও িনব �াচন আ িপল � াইবু�নাল গঠন- (১) এই আইেনর 

অধীেন িনব !াচন সBিক!ত িবেরাধ িনCি,র  *ে8 িনব !াচন কিমশন, সরকারী  গেজেট 

.@াপেনর Dারা, একজন উপযু2 পদময !াদার িবচার িবভাগীয় কম !কত!ার সমEেয় 

.েয়াজনীয় সংখ)ক িনব !াচনী (াইবু)নাল এবং একজন উপযু2 পদময !াদার িবচার 

িবভাগীয় কম !কত!া ও একজন উপযু2 পদময !াদার িনব !াহী িবভােগর কম !কত!ার সমEেয় 

.েয়াজনীয় সংখ)ক িনব !াচনী আিপল (াইবু)নাল গঠন কিরেব। 

  (২)  কান সং*ু6 ব)12 িনব !ািচত  চয়ারম)ান বা সদস) বা সদস)গেণর নাম সরকারী 
 গেজেট .কােশর পরবত0 ৩০ (18শ) িদেনর মেধ) িনব !াচনী (াইবুনােল িনব !াচনী দরখাG 
দােয়র কিরেত পািরেবন। 

  (৩) উপ-ধারা (১) অনুযায়ী গ�ঠত (াইবু)নাল পিরষেদর িনব !াচন সং'াH  য  কান 

দরখাG, উহা দােয়র কিরবার ১৮০ (একশত আিশ) িদেনর মেধ) িনCি, কিরেব। 

 (৪) িনব !াচনী (াইবু)নােলর রােয়র িবJে6 সং*ু6 ব)12 ৩০ (18শ) িদেনর মেধ) িনব !াচনী 
আিপল (াইবু)নােল আিপল দােয়র কিরেত পািরেবন। 

 (৫) উপ-ধারা (১) অনুযায়ী গ�ঠত িনব !াচনী আিপল (াইবু)নাল আিপল দােয়র কিরবার 
১২০ (একশত িবশ) িদেনর মেধ) উহা িনCি, কিরেব। 

  (৬) িনব !াচনী আিপল (াইবু)নােলর রায় চূড়াH বিলয়া গণ) হইেব। 

 

Rules 59, 61 and 62 of the Local Government (Union Parishad) 

Election Rules, 2010 (as amended up to date) runs as follows: 

59| cÖwZKvi|- wbe©vPbx `iLv‡ Í̄i `iLv Í̄Kvix cÖwZKvi wnmv‡e wb¤œewY©Z †h †Kvb †NvlYv 

`vex   Kwi‡Z cvwi‡eb, h_v t- 

  (K) wbe©vwPZ cÖv_x©i wbe©vPb evwZj; 

  (L) wbe©vwPZ cÖv_x©i wbe©vPb evwZj Ges `iLv Í̄Kvix ev Ab¨ †Kvb cÖv_x© h_vh_fv‡e  

  wbe©vwPZ nBqv‡Qb; ev 

  (M) wbe©vPbwU mvgwMÖKfv‡e evwZj|  
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61| wbe©vPbx `iLv Í̄ Ges wbe©vPbx Avcxj wb®úwË|-(1) wbe©vPbx UªvBey¨bvj †Kvb wbe©vPbx 

`iLv Í̄ cÖvwßi ci `iLv‡ Í̄ DwjøwLZ mKj weev`x‡K †bvwUk cÖ`vb Kwi‡eb|  

               (2) wbe©vPbx UªvBey¨bvj, `iLv Í̄Kvix‡K Ges `iLv Í̄ cÖwZØ›ØxZvKvix weev`xMY‡K, hw` †Kn  

_v‡Kb ïbvbxi my‡hvM cÖ`vb Kwi‡eb Ges Dfq c‡ÿi mvÿ¨ MÖn‡i ci Dnvi we‡ePbvq 

h‡Zvchy³ Av‡`k cÖ`vb Kwi‡Z cvwi‡eb|   

(3) wbe©vPbx UªvBey¨bv‡ji Av‡`k Øviv msÿz× cÿ, D³ Av‡`k cÖ`v‡bi ZvwiL nB‡Z wÎk  

(30)  w`‡bi g‡a¨, wbe©vPbx Avcxj UªvBey¨bv‡j Avcxj `v‡qi Kwi‡Z cvwi‡eb Ges †mB 

†ÿ‡Î wbe©vPbx Avcxj UªvBey¨bv‡ji wm×všÍB P‚ovšÍ nB‡e|  

(4) wbe©vPbx UªvBey¨bvj KZ…©K †Kvb wbe©vPbx `iLv Í̄ `vwL‡ji GKkZ  Avwk (180) w`‡bi 

g‡a¨ Ges wbe©vPbx Avcxj UªvBey¨bvj KZ…©K wbe©vPbx Avcxj `v‡q‡ii GKkZ wek (120) 

w`‡bi g‡a¨ wb®úwË Kwi‡Z nB‡e; 

(5) wbe©vPbx UªvBey¨bvj wbe©vPbx `iLv Í̄ ïbvbxi ci †Kvb wbe©vwPZ cÖv_x©i wbe©vPb evwZj 

ewjqv †NvlYv Kwi‡Z cvwi‡eb, hw` GB g‡g© mš‘ó nb †h- 

(K) wbe©vwPZ cÖv_x©i g‡bvbqb A‰ea wQj; ev 

(L) wbe©vwPZ cÖv_x©i g‡bvbq‡bi Zvwi‡L †Pqvig¨vb, ev †ÿÎgZ, m`m¨ c‡` wbe©vwPZ nBevi 

A‡hvM¨ wQ‡jb; ev 

(M) ỳbx©wZg~jK Kvh©Kjvc ev †eAvBbx AvPiY Øviv wbe©vPbx djvdj AR©b Kiv nBqv‡Q ev 

D³iƒc djvdj AR©‡bi Rb¨ D³iƒc Kvh©Kjvc ev AvPiY Kiv nBqv‡Q; ev 

(N) wbe©vwPZ cÖv_x© ev Zvnvi wbe©vPbx G‡R›U ev Ab¨ †Kvb e¨w³ KZ…©K ci¯úi †hvMmvR‡k 

†Kvb `ybx©wZg~jK Kvh©Kjvc ev †eAvBbx AvPiY Kiv nBqv‡Q; ev 

(O) wbe©vwPZ cÖv_x©i wewa 49 Gi Dc-wewa (1) G ewY©Z wbe©vPbx e¨‡qi mxgvi AwZwi³ A_© 

LiP Kwiqv‡Qb|  
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62| msiwÿZ `wjj ` Í̄v‡eR Gi c¨v‡KU Lywjevi Av‡`k|-(1) wbe©vPbx UªvBey¨bvj ev 

wbe©vPbx Avcxj UªvBey¨bvj MYbvK…Z e¨vjU †ccvi cwi`k©‡bi Rb¨ Dnvi gywocÎ Ges `wjj 

` Í̄v‡eR m¤̂wjZ c¨v‡KU Lywjevi Av‡`k cÖ`vb Kwi‡Z cvwi‡eb|  

(2) wbe©vPbx UªvBey¨bvj ev wbe©vPbx Avcxj UªvBey¨bvj  Dc-wewa (1) Gi Aaxb cÖ`Ë Av‡`‡k 

e¨w³, mgq, ZvwiL, ’̄vb Ges cwi`k©‡bi cš’v wba©viY Kwiqv w`‡eb|  

(3) wbe©vPbx UªvBey¨bvj ev wbe©vPbx Avcxi U&ªvBey¨bvj MYbvK…Z e¨vjU †ccvi cwi`k©‡bi 

mgq GBiæc mZK©Zv Aej¤̂b Kwi‡eb †hb †fvU cÖ`v‡bi †MvcYxqZv cÖKvk bv nBqv c‡o&| 

(4) GB wewa‡Z †hiƒc weavb Av‡Q †mBiƒc e¨ZxZ, †Kvb e¨w³‡K wiUvwb©s Awdmv‡ii 

wR¤§vq _vKv †Kvb evwZjK…Z ev MYbvK…Z e¨vjU †ccvi cwi`k©b Kwi‡Z †`Iqv hvB‡e bv|  

 

 It is also pertinent to note that, in terms of Rule 60 of the Rules, 2010, 

the Election Tribunal as well as the Election Appellate Tribunal are 

empowered to adopt the procedure prescribed under the Code of Civil 

Procedure, 1908 while adjudicating any matter. 

 Now, let us see the original prayers of the respondent no. 10 in 

Election Petition and the same runs as follows: 

 AZGe, ev`xc‡ÿi webxZ cÖv_©bv GB †h, 

K) weMZ 26/12/2021Bs Zvwi‡L AbywôZ wmivRw`Lvb Dc‡Rjvi evmvBj BDwbqb cwil` 

wbe©vP‡bi djvdj Dc‡Rjv wiUvwb©s Awdmvi 27/12/2021 Bs Zvwi‡L ¯̂vÿi Kwiqv 1bs 

weev`x‡K evmvBj BDwbqb cwil‡`i †Pqvig¨vb †NvlYv Kivq Ges evsjv‡`k †M‡R‡U 

evsjv‡`k wbe©vPb Kwgkb mwPevjq dig-W [ ’̄vbxq miKvi (BDwbqb cwil`) wbe©vPb 

wewagvjv, 2010-Gi 43 b¤̂i wewa ª̀óe¨] c„ôv bs-1151 G 1bs weev`x‡K wbe©vwPZ †NvlYv 

Kwiqv †M‡RU cÖKvk Kivq D³ †M‡RU fzj, †e- AvBbx, AKvh©Ki, ZÂKZvg~jK Ges 

wbe©vPbx AvB‡bi cwicš’x †NvlYv w`‡Z; 
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L) gyÝxMÄ †Rjvi wmivRw`Lvb Dc‡Rjvi 26/12/2021Bs Zvwi‡Li evmvBj BDwbqb 

cwil` wbe©vP‡bi 1bs Iqv‡W©i Kz›`jxqv nvRx fvlvbx miKvwi cÖv_wgK we`¨vjq, 1bs 

Iqv‡W©i Pi Kz›`jxqv miKvwi cÖv_wgK we`¨vjh, 2bs Iqv‡W©i cv_iNvUv miKvwi cÖv_wgK 

we`¨vjq, 4bs Iqv‡W©i Piwek^bv_ miKvwi cÖv_wgK we`¨vjq, 4bs Iqv‡W©i †Nvovgviv 

miKvwi cÖv_wgK we`¨vjq, D³ 5wU †K‡›`ª 1bs weev`xi †bŠKv cÖZx‡Ki I ev`xi Avbvim 

cÖZx‡Ki †Pqvig¨vb c‡` cÖvß †fv‡Ui e¨vjU †ccvi I e¨vjU †ccv‡ii Awdm Ask (gywo 

ewn) mg~n cixÿv, wbixÿv I cyb: MYbv Kwiqv ev`x‡K weRqx †NvlYv Kwi‡Z; 

 N) mg¨K Av`vjZ e¨q w`‡Z; 

Ges 

Av`vj‡Zi b¨vq wePv‡i ev`x †h ‡h cÖwZKvi cvB‡Z cv‡i Zvnvi Av‡`k w`‡Z ûRy‡ii m`q 

gwR© nq| BwZ Zvs-  

 

 The Election Tribunal while allowing and decreeing the Election 

Petition passed the following order: 

Av‡`k nq †h, 

‡gvKÏgvwU 1bs weev`xi weiæ‡× †`vZidv Ges Ab¨vb¨ weev`xM‡Yi weiæ‡× GKZidv ïbvbx 

A‡šÍ webv LiPvq gÄyi Kiv n‡jv| 

 mswkøó wbe©vPb KZ…©c‡ÿ‡K wWµxi ZvwiL n‡Z AvMvgx 30 Kvh©w`e‡mi g‡a¨ bvwjkx gyÝxMÄ 

†Rjvi wmivRw`Lvb _vbvi evmvBj BDwbqb cwil‡`i 1bs Iqv‡W©i Kz›`jxqv nvRx fvlvbx miKvwi 

cÖv_wgK we`¨vjq, 1bs Iqv‡W©i Pi Kz›`jxqv miKvwi cÖv_wgK we`¨vjq, 2bs Iqv‡W©i cv_iNvUv 

miKvwi cÖv_wgK we`¨vjq, 4bs Iqv‡W©i Piwek^bv_ miKvwi cÖv_wgK we`¨vjq, 4bs Iqv‡W©i 

†Nvovgviv miKvwi cÖv_wgK we`¨vjq-GB 5wU †K‡› ª̀i †fvU mg~n wewa †gvZv‡eK ev`x weev`xM‡Yi 

Ges AÎ Av`vj‡Zi †m‡i Í̄v`v‡ii Dcw ’̄wZ‡Z cybtMYbv A‡šÍ djvdj cÖ ‘̄Z KiZt Zv AÎ Av`vj‡Z 
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†cÖi‡Yi wb‡`©k cÖ`vb Kiv n‡jv| Av‡`‡ki Kwc wewa †gvZv‡eK cÖ‡qvRbxq mKj‡K †cÖiY Kiv 

†nvK|  Avgvi Kw_Z g‡Z  Kw¤úDUvi K‡¤úvRK…Z I ms‡kvwaZ|  

 

 The Election Appellate Tribunal also affirmed the same without any 

modification. 

 We have already quoted verbatim the relevant provisions of law in 

this regard. As per Rule 59 of the Rules, 2010 in an Election Petition the 

petitioner can ask for the following reliefs: 

(a) For cancelation/annulment of the election of the returned 

candidate; 

(b)  For cancellation/annulment of the election of the returned 

candidate and for declaring the petitioner or any other candidate as 

being duly elected; 

(c) For declaring the election void as a whole. 

On the other hand, sub-rule (5) of Rule 61 of the Rules, 2010 

enumerates five specific circumstances in which the Tribunal may cancel or 

annul the election of a returned candidate. Those circumstances have already 

been mentioned earlier. 

On the other hand, Rule 62 empowers the Election Tribunal and the 

Election Appellate Tribunal to direct the opening of the sealed packet 

containing the envelopes and supporting documents for the purpose of 

inspecting the counted ballot papers. In doing so, the Tribunal or Appellate 

Tribunal shall fix and determine the persons, time, date, place and 

methodology/procedure of Inspection. The Tribunal or the Appellate 

Tribunal shall also take necessary precautions to ensure that the secrecy of 

the ballot is not compromised. Furthermore, save and except as expressly 
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provided in the Rules, no person shall be permitted to inspect the cancelled 

or counted ballot papers, the custody of which remains with the Returning 

Officer. 

 Therefore, upon a careful reading of the aforesaid provisions, it is 

clear that an order directing recounting of the ballot papers in the presence of 

the parties and the Sherestadar of the Court may only be passed prior to the 

pronouncement of the final decision in the Election Petition. This is why the 

second prayer in the Election Petition, as well as the final order ultimately 

passed by the Tribunal while disposing of the Election Petition, does not fall 

within the purview of Rule 59 of the Rules, 2010. 

 We have also proceeded to examine the judgment and decree/order of 

the Tribunal from another point of view. Once the Tribunal had decreed the 

suit (even by directing a recount) it became functus officio and could not 

retain jurisdiction to await further report and pass another decree/order  

Sections 23 (6) the Act, 2009 and Rule 61(3) of the Rules, 2010   

provides that, save for appeal to a District Judge, the Tribunal’s decision 

shall be final. In other words, once the Tribunal has heard the parties and 

pronounced its decision, it ordinarily has no further adjudicatory role. 

Consistently, the general rule of Code of Civil Procedure (Order XX, Rule 3 

of the CPC) is that, a court’s jurisdiction to rehear or reconsider a matter 

ceases when a judgment has been signed. An adjudicatory body becomes 

functus officio upon delivering its decree/final order. 

In Abu Taleb v. Government of Bangladesh, reported in 45 DLR (AD) 

(1993) 45, the Appellate Division unequivocally acknowledged that once a 
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Tribunal has pronounced its judgment, it generally becomes functus officio 

and lacks jurisdiction to rehear the matter or review its own decision after 

the announcement of its verdict. In the present case, by the Tribunal’s own 

decree dated 12.03.2025, the suit/election petition was “decreed” by 

ordering a recount, which amounted to a final disposal of the matter. Having 

passed such a final order, the Tribunal exhausted its adjudicatory authority. 

It could not thereafter lawfully retain jurisdiction to entertain additional 

evidence or await any report for the purpose of altering, supplementing, or 

modifying its decision. The subsequent collection of a vote-count report, 

regardless of the justification offered, is not contemplated as a part of the 

Tribunal’s decision-making process. Rather, it was incumbent upon the 

Tribunal to consider all relevant evidence and undertake all necessary 

measures prior to pronouncing its final order. Any post-decision attempt to 

expand the record or revisit the merits falls squarely outside the Tribunal’s 

lawful competence. 

Accordingly, the Tribunal’s post-decree initiative to procure a 

recount, thereby effectively keeping the proceeding alive pending further 

materials, was wholly beyond the scope of its judicial authority. Upon 

signing and pronouncing the decree, the Tribunal became functus officio, 

and any subsequent action in relation to the said election petition, including 

awaiting or acting upon a recount report, was devoid of lawful jurisdiction. 

For the same reasons, the appellate court’s affirmation of such an order 

cannot validate or cure this fundamental jurisdictional defect. 

However, we are not inclined to interfere with the concurrent findings 

of the Tribunal and the Appellate Tribunal regarding the irregularities in the 
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vote-counting process and the justification found by them for ordering a 

recount of the ballot papers in five centers. However, since we have reached 

the conclusion that the manner in which the Election Petition was finally 

disposed of was illegal and fell squarely outside the Tribunal’s lawful 

competence, we are inclined to interfere in this matter on that ground alone 

and consider it expedient and in the interest of justice to remit the case for 

fresh adjudication in accordance with law and in light of the observations 

made hereinabove. 

Accordingly, the Rule is made absolute. The impugned judgments and 

decree/orders dated 12.03.2025 and 31.08.2025 are hereby declared to have 

been passed without lawful authority and are, therefore, set aside. In the 

interest of justice, and subject to law, the case is remitted to the learned 

Tribunal for fresh adjudication in accordance with law, keeping in view the 

observations made hereinabove and the limits of the Tribunal’s authority 

while finally adjudicating an Election Petition. The Election Tribunal is 

further directed to dispose of the matter i.e. the Election Petition within 02 

(two) months from the date of receipt of this Judgment upon recounting the 

votes of the 05 (five) polling stations/centers in question. 

However, there is no order as to cost. 

Communicate the judgment and order at once.  

 

      (Sikder Mahmudur Razi, J:) 

       I agree. 

      (Raziuddin Ahmed, J:) 


