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Md. Nazrul Islam Talukder, J. 

On an application under section 561A of 

the Code of Criminal Procedure, 1898 (in 

short the Code), this Rule, at the instance of 

the accused-petitioner, was issued calling 

upon the opposite-parties to show cause as to 

why the impugned proceeding of Shahbag 
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P.S. Case No. 19 dated 08.08.2007 

corresponding to ACC G.R. No. 79 of 2007 

and Metropolitan Special Case No. 73 of 2008 

under Sections 409 and 109 of the penal 

Code read with Section 5(2) of the Prevention 

of Corruption Act, 1947, now pending in the 

Court of Metropolitan Senior Special Judge 

Court, Dhaka should not be quashed and/or 

pass such other or further order or orders as 

to this Court may seem fit and proper. 

At the time of issuance of the Rule, there 

was an order to the effect that this Rule will 

be heard and disposed of with Criminal 

Miscellaneous Case No.31 of 2008 arising out 

of the self-same case. It may be noted that 

the aforesaid Criminal Miscellaneous Case 

No.31 of 2008 was heard and disposed of by 
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this court on 11.02.2019 and after hearing 

the said Rule was discharged and the order of 

stay was also vacated by judgment and order 

dated 11.02.2019. 

The prosecution case leading to issuance 

of the Rule, in short, is that one Mr. 

Mohammad Mahbubul Alam, Assistant 

Director, Anti-Corruption Commission (in 

short the ACC) as informant lodged a First 

Information Report (in brief the FIR) with 

Shahbag Police Station against the petitioner 

and others. The allegation was that during 

inquiry it was found that a decision was 

taken in an inter-ministerial meeting held on 

31.08.2005 to the effect of off-loading 25% 

shares (31,77,985) of the paid up capital of 

Dhaka Electric Supply Company Ltd. 
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(DESCO) in the capital market through direct 

listing process and out of that 10% (3,17,798) 

shares would be kept preserved for the 

officers and employees of DESCO on its face 

value. Subsequently when the matter was 

placed before the Ministry of Power and 

Energy for necessary approval, the accused-

petitioner being the Secretary of the Power 

Division and other officials delayed the 

matter internationally for their illegal gain 

and with ill motive made a recommendation 

for transferring the proportionate final share 

to the officers and employees of the said 

ministry out of the said 10% shares without 

complying with legal process. The Managing 

Director of DESCO without taking approval 

from the Board gave his consent to transfer 
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shares in favour of the officers and employees 

of the Ministry concerned. Thereafter a list of 

officers and employees of DESCO was 

prepared in order to sell 10% shares at face 

value and although the accused-petitioner 

and others are not the officers of DESCO, 

their names were included in the list without 

mentioning their designation and accordingly 

shares were distributed among them and the 

accused- petitioner obtained 3000 shares at 

the face value of the share. With the above 

allegation Shahbag Police Station started 

Shahbag Police Station Case No. 19 dated 

08.08.2007 under section 5(2) of the 

Prevention of Corruption Act, 1947 read with 

sections 409/109 of the Penal Code, 1860 

against the petitioner and others. 
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The Anti-Corruption Commission after 

holding investigation submitted charge-sheet 

against the accused-petitioner and others 

under the aforesaid sections. Being aggrieved 

by and dissatisfied with the impugned 

proceeding, the accused-petitioner 

approached this court with an application 

under section 561A of the Code and obtained 

this Rule along with an order of stay on 

09.06.2010.   

From the charge-sheet, it appears that 

the investigating officer after investigation 

submitted a charge-sheet being no. 204 dated 

27.05.2008 under sections 420/409/109 of 

the Penal Code, 1860 read with section 5(2) of 

the Prevention of Corruption Act, 1947 

against the petitioner and others. 
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It may be mentioned that when the 

matter is taken up for hearing, no one 

appears to press the Rule for hearing on 

behalf of the accused-petitioner.  

At the very outset, Ms. Quamrun Nessa, 

learned advocate, appearing on behalf of the 

ACC, submits that the allegations made in 

the FIR clearly disclosed prima-facie case 

against the accused-petitioner and the same 

are disputed and complicated questions of 

facts as such the application under section 

561A of the Code is not sustainable in law. 

She next submits that the instant 

miscellaneous case under section 561A of the 

Code is premature before taking cognizance 

of the case by the competent court and a 

proceeding cannot be said to be pending and 
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accordingly the proceeding cannot be 

quashed. 

She further submits that it is the settled 

principle of law that a criminal proceeding 

cannot be quashed before framing of charge 

and as such the Rule is liable to be 

discharged. 

She lastly submits that it has been 

decided in the case of Latifa Akter Vs State 

reported in 51 DLR (AD) 159 that an 

accused can only prefer an application under 

section 561A for quashing the proceeding if 

he becomes previously unsuccessful in his 

application either under section 265C or 

241A otherwise, his application for quashing 

shall be premature, the ratio decidendi of the 
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case is fully applicable in the present case as 

such the Rule is liable to be discharged.  

On the other hand, Mr. A.K.M Amin 

Uddin, the learned Deputy-Attorney General, 

appearing on behalf of the opposite-party 

No.1, submits that prima-facie case has been 

disclosed against the petitioner in the FIR 

and the petitioner has come before this court 

at the very early stage as such there is no 

scope to quash the whole proceedings of the 

case without taking evidence and accordingly 

the Rule should be discharged.  

         We have gone through the application 

under section 561A of the Code of Criminal 

Procedure and perused the prosecution 

materials annexed thereto. We have also 

perused the counter-affidavit filed by the 
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opposite-party No.2. We have heard Ms. 

Quamrun Nessa, learned Advocate for the  

opposite-party No. 2 and Mr. A.K.M. Amin 

Uddin, the learned Deputy-Attorney General 

for the State at length and considered their 

the submissions and the relevant laws and 

decisions referred by them. 

On perusal of the FIR, it appears that 

there is specific allegation against the 

petitioner which reads as follows: Hja¡hÙ¹¡u 

Ae¤på¡eL¡−m fÐj¡¢ea qu −k, ®Xp−L¡ Hl LjÑLaÑ¡/LjÑQ¡l£−cl SeÉ 

BCe à¡l¡ 3,17,798¢V ®nu¡l pwl¢ra b¡L¡ p−šÆJ Bp¡j£Ne plL¡l£ 

LjÑQ¡l£ ¢q−p−h ®nu¡l h¾V−el ¢SÇj¡c¡l b¡L¡ AhÙÛ¡u ¢jbÉ¡ J fÐa¡le¡l 

BnÊ−u flØfl ®k¡Np¡S−n Afl¡dj§mL LjÑL¡−äl j¡dÉ−j ¢e−Sl¡ 

A¯hdi¡−h  m¡ih¡e qJu¡ Hhw AeÉ−cl−L A¯hdi¡−h m¡ih¡e Ll¡l 

SeÉ Apv E−Ÿ−nÉ hmhvL«a BC−el ¢e−cÑn¡hm£ rja¡l AfhÉhq¡−ll 

j¡dÉ−j iwN L−l 61,000¢V ®nu¡l (fÐ¢a¢V ®nu¡−ll Face Value 

100/-V¡L¡) ¢h¢d h¢qiÑ§a i¡−h NËqe pq j¿»Z¡m−ul LjÑLaÑ¡/LjÑQ¡l£−cl 
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j−dÉ h¾Ve Llax cx ¢hx 409/109 d¡l¡pq 1947 Cw p−el c¤eÑ£¢a 

fÐ¢a−l¡d 2ew BC−el 5(2) d¡l¡u Afl¡d L−l−Rez  

There is further allegation in the FIR 

which reads as follows- −Xp−L¡l hÉhÙÛ¡fe¡ f¢lQ¡mL 

Bp¡j£ p¡−mq Bq−jc ¢hou¢V −Xp−L¡l  ®h¡XÑ pi¡u EfÙÛ¡fe e¡ L−l 

21/01/2006 Cw a¡¢l−M  p¢Qh, ¢hc¤Év j¿»Z¡mu−L ®cu¡ HL f−œ ¢hc¤Év 

j¿»Z¡m−u LjÑla pLm LjÑLaÑ¡/LjÑQ¡l£−cl pwl¢ra ®nu¡l ®cu¡l ¢ho−u 

®Xp−L¡ LaÑªf−rl pÇj¢al Lb¡ S¡e¡e Hhw flhaÑ£ ®Xp−L¡l ®h¡XÑ 

pi¡u EfÙÛ¡fe f§hÑL post-Facto Ae¤−j¡ce NËqe L−l pi¡l 

L¡kÑ¢hhle£ kb¡l£¢a j¿»Z¡m−u ®fÐle Ll¡ q−h j−jÑ fœ ®ce Hhw HLC 

f−œ j¿»Z¡mu LjÑLaÑ¡/LjÑQ¡l£−cl e¡−jl a¡¢mL¡ ®fÐle Ll−a Ae¤−l¡d 

L−lez ¢hc¤Év j¿»Z¡m−ul ®h-BCe£ B−cn ®Xp−L¡ LaÑªL ®Xp−L¡l ®h¡XÑ 

Ae¤−j¡ce e¡ Ll¡ p−šÆJ Bp¡j£ ®j¡x Bë¥õ¡q j¡p¤c j¿»Z¡m−ul 

Ae¤−j¡ce hÉ¢a−l−L E¢õ¢Ma Bp¡j£®cl ®k¡Np¡S−n 01/10/2006 Cw 

a¡¢l−Ml 568 ew f−œ j¿»Z¡m−ul LjÑLaÑ¡/LjÑQ¡l£−cl SeÉ 2% ®nu¡l 

¢q−p−h 61,000/ ¢V ®nu¡l pwlr−el plL¡−ll Ae¤−j¡ce fÐc¡e Ll¡ 

q−m¡ j−jÑ hÉhÙÛ¡fe¡ f¢lQ¡mL ®Xp−L¡−L S¡¢e−u ®cu¡l fl f¤el¡u ¢a¢e 

HLC a¡¢l−M 583 ew pÈ¡lL j§−m ®Xp−L¡l fÐÙ¹¡¢ha 10% −nu¡l 
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pwlr−el ¢hc¤Év j¿»Z¡m−ul e£¢aNa ¢pÜ¡¿¹ ‘¡fe Ll¡ q−m¡ j−jÑ 

®Xp−L¡−L S¡e¡uz  

 Bp¡j£ B e q BMa¡l ®q¡−pe, p¡−hL ¢hc¤Év p¢Qh, H, 

Hp,Hj, ®jSh¡Em Cpm¡j, k¤NÈ p¢Qh, e¡Sj¡ ®hNj, p¡−hL Ef-p¢Qh 

Bë¥õ¡q j¡p¤c, p¡−hL ¢p¢eul pqL¡l£ p¢Qh, L«o·Q’m a¡m¤Lc¡l, 

fÐn¡p¢eL LjÑLaÑ¡ e£¢a ¢edÑ¡le£ Sl¦l£ fœ c¤C¢V ®g−m ®l−M fÐ¡u ®cs 

j¡p fl ¢e−S−cl A¯hd i¡−h m¡ih¡e Ll¡l Apv EŸ−nÉ j¿»Z¡m−ul 

LjÑLaÑ¡/LjÑQ¡l£−cl−L J A¿¹iš̈² Ll¡l SeÉ HLC i¡−h ®nu¡l fÐc¡−el  

HC fÐÙ¹¡h ®h-ÚBCe£ i¡−h e¢b−a E−õM f§hÑL 10/07/06 Cw a¡¢l−M 

®e¡V¢n−V ¢hc¤Év j¿»Z¡m−ul LjÑLaÑ¡ J LjÑQ¡l£−cl ®Xp−L¡l SeÉ 

pwl¢ra 10% ®nu¡l q−a Be¤f¡¢aL q¡−l ®nu¡l fÐc¡−el ®h-BCe£ 

i¡−h p¤f¡¢ln L−lez ¢L¿º avL¡m£e j¿»£ j−q¡cu p¤f¡¢ln¢V Ae¤−j¡ce e¡ 

L−l ¢hou¢Vl Efl BCe/¢h¢dl B−m¡−L f¢lr¡−¿¹ ¢pà¡¿¹ NËq−el 

BhnÉLa¡l E−õM Ll−m av−fÐ¢r−a Bp¡j£ B e q BMa¡l ®q¡p−e 

(p¢Qh) H, Hp, Hj, ®jSh¡Em Cpm¡j (k¤NÈp¢Qh) Cpja Bl¡ S¡q¡e 

(Efp¢Qh) m¡um¡ ®Sp¢je (¢p¢ekl pqL¡l£ p¢Qh) Q’m a¡m¤Lc¡l L¥o· 

a¡m¤Lc¡l (fÐn¡p¢eL LjÑLaÑ¡) Apv E−Ü−nÉ ¢e−S−cl j−dÉ Eš² ®nu¡l 

A¯hdi¡−h f¡Ju¡l m−rÉ BC−el J ¢h¢d ¢hd¡−el ®a¡u¡‚¡ e¡ L−l 
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22/08/2006 Cw a¡¢l−M jeNs¡ ja¡ja ¢c−u ®Xp−L¡l ®h¡XÑ pi¡u 

¢hc¤Év j¿»Z¡m−ul LjÑLaÑ¡/LjÑQ¡l£−cl ®Xp−L¡l LjÑLaÑ¡/LjÑQ¡l£−cl 

SeÉ pwl¢ra 10% ®nu¡l A¿¹i¥š² Ll¡l e£¢aNa ¢pÜ¡−¿¹l SeÉ e¢b 

EfÙÛ¡fe L−l Ae¤−j¡ce L¢l−u ®eez  

From the above allegations, it appears 

that the Managing Director of DESCO 

without taking approval from the Board gave 

his consent to transfer share in favour of 

officers and employees of the Ministry 

concerned.  

On perusal of the charge-sheet, it 

appears that in the inter- ministerial meeting 

held on 31.08.2005, it was decided that 25 % 

shares ( 31,77,985) of the DESCO will be 

sold/ offloaded in capital market. Accordingly 

DESCO vide letter dated 17.11.2005 sent a 

detail proposal to the Secretary, Power 

Division with a recommendation to keep 10% 
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shares reserved for the staffs and officers of 

the DESCO. The Honorable Minister in a 

meeting held on 20.03.2006 without 

accepting the same approved to sell 25 % 

shares through Capital Market.  But the 

Board of Directors in violation of previous 

decision of the Hon’ble Minister and the 

provision of Direct Listing Regulations, 2006 

in its 100th meeting took decision to keep 10 

% shares (3,17,798) at face value of Tk. 100 

for its staffs/officers and members of the 

Board of Directors. Subsequently by giving 

false information in its 9th Annual General 

Meeting got the said decision approved. The 

DESCO on 3.05.2006 applied to the 

Securities & Exchange Commission for direct 

listing and the same was approved with some 
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conditions. 15 % shares (28,60,187) were 

offloaded in between 18.06.2006 to 

17.07.2006 at the rate of Tk.257.11 each.  

Thereafter the Managing Director of the 

DESCO pursuant to the decision in a meeting 

claimed to have been presided over by the 

Hon’ble State Minister dated 09.05.2006 

(non-existence meeting) on 29.05.2006 and 

04.06.2006 requested for formal approval 

from the ministry as to 10% shares. Pursuant 

to those letters, the petitioner illegally 

prepared note sheet and placed the same 

before the Hon’ble State Minister with a 

proposal to include the Officers/Employees of 

the Ministry in 10% shares and the Hon’ble 

Minister without accepting the same directed 

to  place the same after examination of 
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relevant laws. But the petitioner and others 

with ill motive and in violation of relevant 

provisions again placed the same before the 

Hon’ble Minister with recommendation that 

decision may be taken in the Board of 

Directors of DESCO. The Hon’ble Minister 

put his signature on it on 23.08.2006 under 

caption- “as per proposal”. But the Managing 

Director of the DESCO without approval from 

the Board of Directors requested the 

petitioner for sending the list of names of the 

officers/staffs and members of Board of 

Directors as well as the names of the 

officers/staffs of the ministry with the 

approval of the government. Subsequently 

accused Abdullah Masud in connivance with 

others vide letter dated 01.10.2016 informed 
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the MD that approval is given for allotment of 

2% shares (61000) though there was no 

approval of the Board of Directors of DESCO 

and higher authority. In the list the names of 

the officers and staffs of the Ministry were 

included but they hided their designation.  

Securities and Exchange Commission 

approved the letter of the DESCO dated 

21.11.2006  to sell 3,17,798 shares on 

12.12.2006 with condition that 10 % shares 

would only be distributed among the officers 

/staffs and the members of Board of 

Directors. In violation of the above condition 

61000 shares were distributed among the 

officers/employees of the Ministry at the rate 

of Tk.100 as face value for each share and 

the petitioner got 3000 shares. At that time 
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the market value of the each share was at Tk. 

423.25 thus all the accused caused loss of 

Tk. 10,20,00,891 [3,15,548 x (423.25-

100)=10,20,00,891] to the Government.   

From the discussion made above, it 

appears that in violation Direct Regulations, 

2006,  without approval from the Ministry, 

conditions of the Securities and Exchange 

Commission dated 12.12.2006  and without 

approval of the Board  of Directors out of 25%  

shares, 10% shares (3,17,798) were allocated 

at face value of Tk. 100 for its staffs/officers 

and members of the Board of Directors of 

DESCO and officers and staffs of the Ministry 

hiding their designation including the 

petitioner and thereby caused loss of Tk. 

10,20,00,891 [3,15,548 x (Market value 
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423.25- Face Value 100)=10,20,00,891] to 

the Government.   

In the facts and circumstances of the 

case, it appears that prima-facie case has 

been disclosed against the petitioner in the 

prosecution materials. Moreover whether the 

petitioner is guilty or not is a disputed 

questions of fact. With regard to the 

maintainability of the application Mr. Ahmed 

referred the cases reported in 57 DLR (AD) 

114, 62 DLR (AD) 283, 63 DLR (HCD) 40, 63 

DLR (HCD) 425, 11 BLC (HCD) 106, 15 BLT 

(AD) 185, 47 DLR (HCD) 519 and 8 BLD (AD) 

93 and submits that at any stage the case 

may be quashed if the facts of the case  is so 

preposterous and the prosecution materials 

do not disclose any offence but on going 

through above decisions and the FIR as well 
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as the charge-sheet we don’t find any 

applicability of the said decisions in the 

instant case as we find that the case is not 

preposterous and prima facie case has been 

clearly disclosed against the petitioner in the 

prosecution materials.  

The pertinent question is as to whether 

the instant proceeding can be quashed on the 

basis of mere denial of allegations by the 

petitioner, when disputed questions of fact 

are involved, prima-facie case is disclosed 

against the petitioner and when there is no 

legal bar for continuation of the proceeding. 

In this context, let us have a look on the 

point of issue in the light of the judgment of 

our apex court. In this regard, Ms. Quamrun 

Nessa, learned Advocate, for the opposite-

party no. 2 has referred the case of Faridul 
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Alam vs State reported in 61 DLR (AD) 93 

wherein it has been held:  

"This is not a case which is 

barred by any law nor this is a 

case in which the contentions 

of the complaint, even if 

admitted in its entirety, no 

offence is disclosed. The stage 

of considering the evidence has 

also not yet reached as the 

recording of evidence has not 

even started." 

       She next refers the case of Anti-

Corruption Commission vs. Mehedi Hasan 

reported in 67 DLR (AD) (2015) 137 

wherein it has been held: 

“It is a settled principal of law 

that disputed questions of fact 
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cannot be determined by the 

High Court Division by invoking 

its extraordinary jurisdiction 

under section 561A of the Code 

of Criminal Procedure. What’s 

more is whether the allegations 

of abetment in manipulating 

the tender for sale of disputed 

properties are true or false can 

only be resolved during the trial 

of the case. In addition, the 

admissibility, propriety or 

sufficiency’s of materials 

collected by the prosecution are 

matter of evidence.”  

      We have also found the similar view of 

our apex court in a recent case of  Khaleda 
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Zia vs. State  reported in 70 DLR (AD) 

(2018) 99 wherein it has been held: 

"For quashing a proceeding 

under section 561A of the Code, 

the High Court Division has 

scope only to see whether there 

are materials on record showing 

that the allegations made in the 

FIR and charge sheet, 

constitute an offence. If   there 

be any such material the 

proceeding shall not be 

quashed, in that case the trial 

Court will decide the case on 

the basis of evidence to be 

adduced by the parties in the 

case."  
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        The Appellate Division in the above case 

also discussed the case of Ali Akkas vs 

Enayet Hossain, reported in 17 BLD (AD) 

44 = 2 BLC (AD) 16 and held:  

"On this point, this Division in 

the case of Ali Akkas vs. Enayet 

Hossain, reported in 17BLD(AD) 

44 = 2BLC (AD)16 held to bring 

a case within the purview of 

section 561A of the Code for the 

purpose of quashing a 

proceeding, one of the following 

conditions must be fulfilled: 

(ɪ) Interference even at an initial 

stage may be justified where the 

facts are so preposterous that even 

on admitted facts no case stands 

against the accused; 
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(ɪɪ) Where the institution and 

continuation of the proceeding 

amounts to an abuse of the process 

of the Court; 

(ɪɪɪ) Where there is a legal bar 

against the initiation or 

continuation of the proceeding; 

(ɪv) In a case where the allegations 

in the FIR or the petition of 

complaint, even if taken at their face 

value and accepted in their entirety, 

do not constitute the offence alleged 

and 

(v) The allegations against the 

accused although constitute an 

offence alleged but there is either no 

legal evidence adduced in support of 

the case or the  evidence adduced 
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clearly or manifestly fails to prove 

the charge."   

We have very carefully gone through the 

decisions referred above and considered the 

principles laid down in the said cases for 

quashment of a proceeding. It is apparent 

from the referred decisions that there is no 

scope to quash a proceeding where disputed 

questions of fact are involved and prima-facie 

case is disclosed. The learned counsel for the 

petitioner also could not make out any case 

which could attract either of the conditions 

as laid down in the aforesaid decisions.  

          In view of the above, we don’t find any 

application of the principles with regard to 

quashing a proceeding in the instant case at 

hand. 
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        Considering the facts and 

circumstances of the case and the 

propositions of law settled by the Appellate 

Division, we are of the view that in the 

instant case, the petitioner cannot get any 

remedy under section 561A of the Code of 

Criminal Procedure. 

In view of the above, we don’t find any 

merit in the Rule.  

Accordingly the Rule is discharged.  

The order of stay granted at the time of 

issuance of the Rule is hereby recalled and 

vacated.  

The learned Judge of the trial court is 

directed to conclude the trial within 1(one) 

year from the date of receipt of the copy of 

this judgment and order. 
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       Let a copy of this judgment and order be 

communicated to the learned judge of the 

concerned court below at once. 

 

      

 

Kazi Md. Ejarul Haque Akondo, J. 

I agree.  


