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JUDGMENT: 

Abdur Rahman, J: 

This revisional application, at the instance of the 

petitioner, has been filed under section 115(1) of the Code 

of Civil Procedure, 1908. At the time of issuance of the 

Rule, the following order was passed: 

"Let a Rule be issued calling upon the opposite party 

Nos. 1(a) to 1(f) to show cause as to why the 

impugned judgment and order dated 27.04.2025 

passed by the learned Additional District Judge, Fifth 

Court, Jashore in Miscellaneous Appeal No. 57 of 

2022 allowing the appeal and reversing the 

judgment and order dated 31.10.2022 passed by the 

learned Assistant Judge, Chowgachha, Jashore and 

thereby dismissing the Pre-emption Miscellaneous 

Case No. 36 of 1996 filed by the petitioner should not 

be set aside and/or such other or further order or 

orders passed as to this court may seem fit and 

proper." 
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Concomitantly, this Court, by way of an ad-interim 

order, stayed the operation of the impugned judgment 

and order dated 27.4.2025 passed by the learned 

Additional District Judge, 5
th

 Court, Jeshore in 

Miscellaneous Appeal No. 57 of 2022 for a period of 6 (six) 

months from date, and also directed both parties to 

maintain the status quo with respect to possession of the 

suit land. The said order was subsequently extended from 

time to time.  

The material facts, shorn of unnecessary details, are 

that the Pre-emptor along with the predecessor of the 

opposite party No.37 to 42, filed Pre-Emption Misc. Case 

No.36 of 1996, impleading opposite party No.1 as the pre-

emptee No.1 and other necessary parties, seeking pre-

emption of the suit land. Originally, the suit land is 

situated at Mouza-Chowgachha, S. A. Khatian No.560, S. 

A. Dag No.32, with a total land area of 2.1/3 decimals out 

of 07 (seven) decimals, while the grant total land of the 

plot is 23 decimals. Original owners of the case land and 
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non-suited land were Laxmikanta Sarder alias Dhor, Bolai 

and Batul Sarder. The pre-emptor and predecessor of the 

opposite party No.37 to 42 and the vendor opposite party 

No.3 are full brothers and the petitioner and predecessor 

of the opposite party No.37 to 42 vide deeds dated 

25.05.1977 bought 05 (five) decimals of land and the 

vendor defendant No.2 another full brother of the 

petitioner vide deed dated 27.06.1977 bought 02 (two) 

decimals of land from plot No.32 and had been possessing 

the same. In 1977, the petitioner and two other full 

brothers of the petitioner erected an Arat in the suit land 

and had been possessing the same as ejmali possession, 

and paid rent to Ali Box, and thereafter to his brother 

Modhu alias Aminul, at the rate of 500 (five hundred) taka 

per month. There, a hotel was erected on the South side 

of the land, and rent was given to one Ashraf on the 

condition that eviction be made on a monthly basis. On 

05.11.1996 the petitioner went to the tenant for monthly 

rent and then the tenant informed him that the pre-
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emptee No.1 has informed the tenant that 1/3 rent of the 

total rent of October will be given to the pre-emptee No.1 

and the pre-emptee has informed it about 2/3 days back 

and also informed that the pre-emptee has bought the 

lands from the vendor-opposite party No.2. After knowing 

the matter, the petitioner got the certified copy of the 

said deed on 11.11.1996 and came to learn about 

transaction. The pre-emptee No.1 and the vendor-

defendant-opposite party No. 2, without giving any notice 

to the pre-emptor, in secret, effected the transaction on 

17.02.1987. The deed has been entered in the volume on 

04.04.1987. The pre-emptee is a stranger to the suit land, 

and the pre-emptors are co-sharers in the suit land, and 

they have no agricultural lands exceeding 8/9 Bighas; 

hence, he filed this case for pre-emption. 

The predecessors of the opposite party No. 1, being 

pre-emptee No. 1, contested the case by filing a written 

objection denying all material allegations as made by the 

pre-emptor-petitioner and predecessor of the opposite 
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party No.37 to 42, contending inter alia that the case is 

barred by defect of parties, barred by limitation and 

estoppel, waiver and acquiescence. The pre-emptee in the 

written statement stated that the suit lands were 

originally bought from Laxmikanto by the pre-emptor and 

vendor on 25.05.1977 and 27.06.1977, measuring 07 

(seven) decimals on the North side. The pre-emptor and 

vendors had been possessing 2.1/3 decimals of land each 

vide mutual partition amongst them. The vendor-

defendant No. 2, by erecting a shop on his land, rented 

the same to Md. Tofayel Hossain and had been possessing 

the same and requested the pre-emptors to buy the same 

from him, but the pre-emptors showed their incapability 

to buy the same, and on their knowledge the pre-emptee 

bought the same on 17.02.1987 and from Tofayel Hossain 

and thereafter from Babul Akter and Aziz Miah taking 

rents and possessing the suit land and in 1996 erected 

house there and keeping goods in the case land. The pre-

emptee's land has been recorded in R. S. Khatian No.687, 
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and the pre-emptor’s land has been recorded in R. S. 

Khatian No.310. The pre-emptors are no longer co-sharers 

of the suit land, and the suit is liable to be dismissed. 

Thereafter, the learned trial Court, after completing 

all legal formalities, concluded the trial and allowed the 

pre-emption vide its judgment and order dated 

31.10.2022. Thereafter, the Pre-emptee No. 1, being 

aggrieved by and dissatisfied with the said decision of the 

learned trial Court, preferred a Miscellaneous Appeal No. 

57 of 2022 before the learned District Judge, Jashore, who 

subsequently transferred the said appeal to the learned 

Additional District Judge, 5
th

 Court, Jashore for hearing 

and disposal of the said appeal.  

Thereafter, the Additional District Judge, after 

hearing the appeal on contest, allowed the appeal vide its 

judgment and order dated 27.04.2025, by setting aside 

the judgment and order of the learned trial Court  
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Thereafter, the Pre-emptor being aggrieved by and 

dissatisfied with the said decision of the learned Appellate 

Court, preferred the present revisional application. 

Mr Jahangir Alam, learned Advocate appearing on 

behalf of the petitioner, submitted that the learned 

Appellate Court, being in error, misconceived and misread 

the law and, without controverting the decision of the 

learned trial Court, allowed the appeal, thereby causing a 

serious miscarriage of justice.  

Learned Advocate has further submitted that the 

petitioner, as preemptor, filed a case for pre-emption in 

respect of the suit land claiming that he and his two other 

brothers have possessed the 07 decimals suit land jointly 

by building a shop thereon, which shop was rented to 

different tenants, and collecting rent from the 

shopkeepers and allocated it among three brothers but on 

05.11.1996 the pre-emptor came to know from their 

tenants that Amzed, the purchaser, told that he will get 

rent one third out of the entire rent, and after collecting a 
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certified copy of the said deed No. 1732 dated 17.02.1987 

on 11.011.1996 filed the pre-emption case on 20.11.1996 

within the stipulated time of limitation.  

Learned Advocate has further submitted that the 

pre-emptor adduced 04 witnesses to prove the case and 

the defendant examined as many as 04 witnesses in their 

support and the learned Judge of the Trial Court, after 

hearing both the parties, allowed the pre-emption and 

thereafter the pre-emptee No.1 preferred  Appeal No. 57 

of 2022 after hearing the learned Judge of the Appeal 

Court allowed the Appeal and dismissed the case stating 

that the case is barred by limitation.  

The learned Advocate has further submitted that the 

Opposite Party wrongly demanded that the pre-emptor 

had created the cause of action in this case, but the pre-

emptor in his plaint specifically stated that he came to 

know about the fraudulent transfer on 05.11.1996 from 

his tenant which is confirmed by adducing deposition of 

all P.Ws, even the P.W-03 Tofayel who is tenant of 
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defendant No.2 named Abu Siddique also stated that the 

pre-emptor came to the date of transfer on 05.11.1996, 

thereby, the petitioner rightly filed the case in time when 

he came to know as to the impugned transfer, and 

accordingly, the finding of the learned Appellate Court 

based on misconception of law. 

He further argued that the trial Court decided that 

the cause of action starts from 05.11.1996, though the 

appellate Court differed with the matter relying upon the 

deposition of P.W-3 Tofayel, who said the matter to the 

pre-emptor on 06.11.1996, which never debarred the pre-

emptor from filing the case because it was within 4 

months from the date of his knowledge. In this context, he 

referred to the decision cited in 15 MLR (HCD) 2010 page 

207, 46 DLR (AD) 1994 187, 56 DLR 2004 page 155, 9 MLR 

(HC) 2004 page 217, 5 MLR (AD) 2000 page 24.  

Learned Advocate for the petitioner also submitted 

that the Opposite Party demanded how the Pre-emptor 

would identify the deed number within one day, though 
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every year a huge number of deeds are executed. The Pre-

emptor, on 05.11.1996, when he came to know that his 

full brother sold the case land to the Opposite Party No.1 

named Md. Amzed. The Pre-emptor, when asked about 

the matter by his brother, said that you may search to find 

the deed that proved that the pre-emptor's brother also 

concealed the transfer. 

He further argued that the Opposite Party in the 

written submission stated that the P.W-1 in his deposition 

disclosed that the R.S. record prepared in the year 1990 

was a wrong conception because he stated that the R.S. 

record starts from 1990 and, in the presence of his 

brother, it was prepared. The proportionate land was not 

recorded in the name of Abu Siddique; it came to light 

when the R.S. record was published in 2013, because the 

opposite party or the concerned office did not serve 

notice upon the pre-emptor. R.S. operation started in the 

concerned area in 1990, and the proceedings continued 

till 2013, whereas the present pre-emption case was filed 
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in 1996. Prior to filing of the case, i.e before the cause of 

action as alleged in the pre-emption application, the pre-

emptor had no knowledge as to the impugned transfer. 

Though O.P.W-2 Asaduzzaman in cross examination says 

that "�চৗগাছা থানার জিরপ �রকড� হয় ২০০১ সােল জিরপ �রকেড�র সময় 

আিম উপি�ত িছলাম। আমার মামা আমজাদ কম �বাঝার কারেন উপি�ত 

িছলাম (পাতা-৬৫ সাি#েমনটাির)। ....১৯৯০ সােল �চৗগাছা �মৗজার জিরপ 

�রকড� হয়িন। (পাতা ৬৬ সাি#েমনটাির)" Both Courts below never 

discussed the point of waiver, acquiescence and estoppel, 

so the said issue cannot be raised for the first time before 

the High Court Division. It is evident that the R.S. record 

published in the 2013 (Exhibited) and the Opposite Party 

No. 1, Amzed, mutated the land mentioned in S.A. 

Khatian, not R.S. Khatian, without serving any notice, 

which they admitted to as separation of Khatian without 

serving notice upon the Opposite Party in view of section 

117 of the SA&T Act, 1950 is not a proper separation in 

the eye of law. The petitioner relied upon the decision 

cited in 10 MLR (HC) 2005 page-01, 53 DLR 2000 page 223, 

33 DLR (AD) 1981 page-323.  
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Learned Advocate for the petitioner further 

submitted that the Opposite Party could not prove that 

Amzed possessed the suit land or that the original vendor 

handed over possession to Amzed, and the Opposite Party 

No. 1 Amzed could not show that he has collected rent 

from any tenant, though OPW-1 deposited a rent receipt 

which was not exhibited, so it has no evidentiary value, 

and more so, all the O.P.Ws in their depositions said that 

Pre-emptor possessed the suit land.  

Learned Advocate has earnestly submitted that the 

pre-emptor in the plain specifically mentioned the date of 

knowledge of the alleged transfer on 05.11.1996 from his 

tenant and thereafter he collected a certified copy of the 

deed No. 1732 dated 17.02.187 on 11.11.1996 and filed 

the pre-emption Case on 20.11.1996, and all the P.Ws by 

their concurrent depositions proved that the pre-emptor 

came to know the date of alleged transfer of land on 

05.11.1996 and he also in possession and even the P.W-3 

who is tenant of the Opposite Party as per written 
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statement said that pre-emptor came to know the alleged 

transfer on 05.11.1996. Thus, the learned Appeal Court, in 

its judgment, stated that, “P.W-3 Tofayel said he informed 

the pre-emptor of the matter of demanding rent for 1/3 of 

the land on 6.11.1996, so the date of the cause of action is 

questionable.” Whereas, the pre-emptor has filed the pre-

emption case within 1(one) month from the date of 

knowledge, so the case was filed in time. Accordingly, the 

judgment and order of the learned Appellate Court is 

liable to be set aside. 

 

Conversely, Mr Md. Kamruzzaman Miah, the 

learned Advocate appearing on behalf of the opposite 

parties, has submitted that the learned trial Court, being 

misconceived on facts and law, allowed the pre-emption, 

but the learned Appellate Court, independently assessing 

the evidence on record and duly controverting the 

reasons stated by the learned Trial Court, rightly allowed 

the appeal.  
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Learned Advocate has further submitted that the 

pre-emptee No.1 purchased the case land within the 

knowledge of the pre-emptor and thereafter mutation 

and the subsequent survey also concluded; thus, the 

learned trial Court, without considering this vital aspect, 

allowed the pre-emption and thereby caused miscarriage 

of justice.  

Learned Advocate has further submitted that the 

learned Appellate Court, considering the facts and 

evidence, allowed the appeal vide its judgment and order 

dated 27.05.2025, and no reason is available to interfere 

within the revisional jurisdiction. 

Learned Advocate further submitted that the cause 

of action of the case is an imaginary story told by the 

tenant; the cause of action date is 05.11.1996, whereas, 

the pre-emptee No.1 purchased the case land on 

17.02.1987, and the case was filed after a long lapse of 

time (9 years 09 Months 04 days & volume entry 8 years 

07 Months 17 days), and this lapse of time has not been 
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proved by the evidence, accordingly, the pre-emption case 

is barred by limitation.  

He further argued that the petitioner has described 

in the plaint about their tenant (Ali Box has gone, then 

after Modhu alias Aminul Islam, Asraf and Asfaq. But they 

were not produced as witnesses. Moreover, Pw-2, Pw-3, 

and Pw-4, interested and hearsay witnesses, have given 

deposition in this case, and it is mentionable that the R.S. 

Record was prepared in the year 1990; at that time, the 

petitioner and his brother were present at that place, and 

PW1 stated that he did not know the reason that the 

name of Amzad Hossain was published in the R.S. Record, 

and PW2 corroborated that R.S Record has been prepared 

in the year of 1990 and PW4 stated that R.S Record has 

been prepared in the year of 1992, and all the R.S. D.P 

Khatian and R.S. Final Khatian & Map has exhibited by 

opposite party, whereas, the learned Trial Court failed to 

get notice of the said documents, and thereby caused 

serious miscarriage of justice.  
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Learned Advocate further submitted that Abu Bakar 

has transferred his portion of land to Amzad Hossain on 

17.02.87, and Amzad Hossain has got possession of the 

case land, and R.S. Record has prepared Khatian no. 687 in 

the year 1990; the name of Amzad Hossain was also 

mutated by the mutation Misc. Case No. 146 dated 

11.7.1996: when the mutation case was filed before the 

Assistant Commissioner (Land), notice was served on the 

previous owner of the land, and the local Assistant 

Commissioner (Land) was also informed to prepare a 

survey report; thereafter, the mutation case was finalised, 

and then the pre-emptor-petitioner was silent, and no 

legal steps have been taken against the said mutation 

case. 

Learned Advocate further posited that the pre-

emptor- respondent -petitioner has known of the transfer 

to the said land and also knows about the R.S. record and 

mutation from the very beginning, and the petitioner filed 
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the pre-emption Misc. petition falsely. Consequently, the 

instant Rule is liable to be discharged with costs. 

On perusal of the judgment of the learned trial 

Court, it is found that it was observed as under:  

“তিক�ত হ&া'েরর িবষেয় নািলশী LwZqv‡bi অপর সহ-শরীকপ,েক 

The State Acquisition and Tenancy Act, 1950 sec.89 িবধান 

�মাতােবক �কান �না.টশ �দয়া হইয়ােছ এমন �কান িববৃিত ১ নং 3িত3ে,র 

িলিখত আপি5েত পিরলি,ত হয় না িকংবা দরখা&কারী পে,র mvÿxMY‡K 

�জরা করার সময় এ িবষেয় 3িতপ, কতৃ�ক �কান Bw½Z 3দান করা হইয়ােছ 

মেম �ও পিরলি,ত হয় না। উপর' ১৭৩২/১৯৮৭ (3দশ �ণী-৪) তিক�ত দিলল 

ch©v‡jvPbvq �দখা যায় উ? দিলেলর �কাথাও নািলশী �জােতর সহ শরীক 

3জাগেণর উপর �না.টশ 3দান করা হইয়ােছ মেম � �কান িবষয় িলিপব@ �নই। 

The State Acquisition and Tenancy Act, 1950 sec.95(1) এর িবধান 

�মাতােণক ৮৯ ধারার অধীন �না.টশ জারীর তািরখ হইেত ৬ মােসর মেধA 

অথবা �না.টশ জারী না হইেল হ&া'র সBেক� অবগত হওয়ার তািরখ হইেত ৪ 

মােসর মেধA অCDেয়র অিধকােরর উEব হইেব। �যেহতF  তিক�ত হ&া'েরর 

িবষেয় উপযু? মেত �কান �না.টশ 3দান করা হয়িন, �সেহতF  �না.টশ জারীর 

তািরখ হইেত তামািদর �ময়াদ গণনার �কান 3Hই উেঠনা। সুতরাং তামািদর 

3েH িস@া' �নয়ার �,েJ িবেবচA িবষয় হেK 3াথL ZwK©Z হ&া'র সBেক� 

অবগত হওয়ার তািরখ হইেত ৪ মােসর মেধA অJ �মাকMমা.ট দােয়র কিরয়ােছ 
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িকনা। ছােয়লপ, দাবী কিরয়ােছন ০৫/১১/১৯৯৬ তািরেখ ভাড়া.টয়ােদর িনকট 

হইেত তিক�ত হ&া'েরর িবষেয় জািনেত পািরয়া িবগত ১১/১১/১৯৯৬ তািরেখ 

নািলশী দিলেলর জােবদা নকল উে5ালন পূব �ক তিক�ত হ&া'েরর িবষেয় 

আনুQািনকভােব অবগত হেয়ন। দরখা&কারী পে,র সকল সা,ী 

০৫/১১/১৯৯৬ তািরেখ ভাড়া.টয়ােদর িনকট হইেত ZwK©Z হ&া'েরর িবষেয় 

অবগত হওয়ার িবষেয় এক এবং অিভR সা,A 3দান কিরয়ােছন 3িতপ, 

হইেত �জর কিরয়াও িভR Sপ �কান ব?বA অথবা `iLv Í̄Kvix c‡ÿi 

সা,ীেদর সা,A অিবTাস করার মেতা �কান e³e¨ বািহর কিরেত পােরন নাই।” 

Learned trial Court further observed that: 

“ও.িপ.ডিUউ-০২ �জরায় বিলয়ােছন "�চৗগাছা থানায় জরীপ �রকড� হয় 

২০০১ সােল"। দরখা&কারী পে,র িবV �কৗWলী যুX?তক� Wনানীকােল দািব 

কিরয়ােছন, বত�মান আর, এস �রকড� এ ১/২ নং দরখা&কারী ও ১ নং 

3িতপে,র নােম পথৃক খিতয়ান হইেলও অJ অCDেয়র দরখা& The 

Transfer of Property Act, 1882, sec.52 এর িবধান �মাতােবক 

doctrine of lis-pendence Yারা পিরচািলত হইেব। সািব �ক সা,া 3মাণ 

পয �ােলাচনায় �দখা যায় অJ �মাকMমা ২০.১১.১৯৯৬ সােল যখন দািখল হয়, 

তখন দরখা&কারী প, নািলশী খিতয়ােনর সহ-শরীক 3জা িছেলন। অতএর 

�মাকMমার কারণ (cause of action) উEেবর সময় বা �মাকMমী 

দািখেলর সময় প,Yেয়র �য অব�ান (status) িছল �সটাই িবেবিচত হইেব। 
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সুতরাং, দরখা&কারীপ, নািলশী �জােতর সহ-শরীক 3জা মেম � িস@া' গহৃীত 

হইল।” 

 On perusal of the judgment of the learned Appellate 

Court it is found that it was observed in the following way:  

“িপ.ডিUউ-১ এর সা,A পয �ােলাচনায় �দখা যায় �য িতিন তার 

জবানবZীেত বেলেছন, ইঃ ৫/১১/৯৬ তািরেখ ১ নং তরফছানী ভাড়া.টয়ােদর 

বেল �য ২ ভাগ ভাড়া তােদর িদেব আর ১ ভাগ আমােদর জনA থাকেব। 

৫/১১/৯৬ তািরেখ ভাড়া িনেয় আসেত �গেল দুই ভাগ �দওয়ায় আমরা না িনেয় 

�ফরত আিস। িতিন আেরা বেলন �য অংেশর ভাড়া িদেত না চাইেল তােদর কােছ 

বেল �য ১ নং তরফছানী নািক ২ নং তরফছানীর িনকট �থেক নািলশী জিম 

খিরদ কেরেছ। ফেল �দখা যায় িপ.ডিUউ-১ এর mvÿ¨ Yারা দরখাে& বিণ �ত আলী 

ব] িকংবা আিমনুল এর কােছ ১ নং তরফছানী কতৃ�ক ভাড়া চাওয়ার কথা বলা 

হয়িন এবং তারাও �কউ ঘটনার তািরেখ ছােয়লেক ১ নং তরফছানী কতৃ�ক ভাড়া 

চাওয়ার কথা জািনেয়িছল এমন ব?বA 3দান করা হয়িন।”   

Learned Appellate Court further observed that:  

“মহামানA আপীল িবভাগ Abdul Mazid Howlader & another 

Vs. Lahajuddin Howlader & others মামলায় অিভমত �পাষন 

কেরেছন �য, "In this case admittedly the application for pre-

emption was filed after 7 years of transfer and a heavy 
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burden lies on the pre-emptor to discharge the onus of 

proof that he filed the case within four months from the 

date of his knowledge. The pre-emptor having failed to 

discharge the initial onus by adducing cogent and reliable 

evidence the learned Single Judge ought to have held that 

the application for pre-emption is barred by limitation." [1 

MLR (AD) page 302 para-13] 

সুতরাং মহামানA উ_ আদালেতর উপযু �? নXজেরর আেলােক িস@াে' 

আসা hvq �য, ছােয়লপ, �মাকMমা.টর cause of action 3মান করেত 

পােরিন তাই দীঘ � 8 বছর ৭ মাস ১৭ িদন পের মামলা করায় �মাকMমা.ট তামািদ 

বািরত হেব যা িবV িবচািরক আদালত অনুধাবন করেত পােরনিন। �যেহতF  

মামলা.ট তামািদ বািরত "�সেহতF  অJাকাের মামলা.ট চলেত পাের না এবং 

ছােয়লপ, 3াথLত মেত 3িতকার �পেত পাের না। সুতরাং িবV িবচািরক 

আদালত aমাbকভােব ১, ৩ ও ৬ নং িবচায � িবষয় ৩.ট ছােয়ল পে,র অনকূুেল 

িনcি5 কেরেছন।” 

 Considering the above observations of the learned 

Subordinate Courts, it is clearly demonstrated that the 

learned Appellate Court, without controverting the 

reasons stated by the learned trial Court, and without 
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independently assessing the evidence on record and 

misconstruing the proposition of law, passed the 

impugned judgment and order. Moreover, the learned 

Appellate Court relied upon the aforesaid judgment of the 

Hon'ble Apex Court, which concerned facts that are quite 

distinguishable from the instant facts of the case. Thus, 

the ratio of the said judgment regarding the pre-emptor's 

initial onus or burden to prove the case by adducing 

cogent and reliable evidence is very important in this case, 

and the records reveal that the pre-emptor successfully 

discharged his initial burden by adducing cogent and 

reliable evidence.  

 However, the opposite parties sought to establish 

that the Joma-Khatian has been separated and that the 

case is seriously barred by limitation, thereby leaving the 

pre-emptor with no scope to exercise the pre-emption. 

Upon perusal of record it is found that O.P.W-2 

Asaduzzaman in cross examination stated that "�চৗগাছা থানার 

জিরপ �রকড� হয় ২০০১ সােল জিরপ �রকেড�র সময় আিম উপি�ত িছলাম। 
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আমার মামা আমজাদ কম �বাঝার কারেন উপি�ত িছলাম। ....১৯৯০ সােল 

�চৗগাছা �মৗজার জিরপ �রকড� হয়িন।" It is evident that the R.S. 

record published on 04.06.2013 [Ext. 8 & 8(Ka)] and the 

Opposite Party No. 1, Amzed, mutated the land 

mentioned in S.A. Khatian, not R.S. Khatian, in 1996 

without serving any notice, which they admitted to as 

separation of Khatian without serving notice upon the 

Opposite Party in view of section 117 of the SA&T Act, 

1950 is not a proper separation in the eye of law. 

Moreover, the opposite parties claimed that the R.S. 

Record has prepared Khatian no. 687 in the year 1990; the 

name of Amzad Hossain was also mutated by the 

Mutation Misc. Case No. 146 dated 11.7.1996: when the 

mutation case was filed before the Assistant 

Commissioner (Land), notice was served on the previous 

owner of the land, and the local Assistant Commissioner 

(Land) was also informed to prepare a survey report. In 

this context, it is presumable that if the R.S. record was 

prepared in the year 1990, in the name of pre-emptee 

No.1, then why was it necessary to mutate his name 
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through Mutation Misc. Case No. 146 dated 11.7.1996. 

This type of footing of the pre-emptee No.1 is contrary to 

law and doubtful in assessing the evidence as a whole, 

and these matters have been strenuously discussed and 

considered by the learned Trial Court; thus, the learned 

Appellate Court manifestly misconstrued the evidence on 

the face of the record. 

 However, the learned Advocate for the opposite 

parties referred to a decision reported in 2 BLC (HCD)539, 

wherein the case of Keshor Bibi Vs Sekander Ali Sarder 

and others, the Court was pleased to hold that- 

 "State Acquisition and Tenancy Act (XXVIII of 1951): 

Section 96- 

Limitation-As the pre-emptor in the pre-emption case did not 

mention of any particular date of knowledge and there was no 

averment from whom and from which source he became 

aware of the transfer in question and the witness regarding 

knowledge of the transfer also could not state the exact date 

when the alleged informant informed the kabala matter to the 
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pre-emptor for the first time when the pre-emptee, by way of 

written objection and also by adducing evidence, challenged 

the date of knowledge of the pre-emptor and asserted that 

pre-emptor had earlier knowledge of the kabala matter from 

the time of execution and registration of the kabala, the 

decision arrived at by the trial Court has not been properly 

reversed by the appellate Court as the pre-emptor failed to 

prove his alleged date of knowledge through uncontroverted 

legal evidences. ---(13, 15 & 17)” 

 Conversely, the learned Advocate for the petitioner 

referred to a decision reported in 15 MLR (HCD) 207, 

wherein the case of Md. Emarat Hossain Vs Md. Nurul 

Haque and others, the Court was pleased to hold that- 

 "11. Regarding the question of limitation it can be said 

that for the purpose of filing a pre-emption case where no 

notice has been served under Section 89 of the State 

Acquisition and Tenancy Act, generally the pre-emptor files the 

case showing that he came to know about the disputed 

transfer from co villagers/from some definite persons, then he 

applies for getting certified copy of the disputed deed and on 
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receipt of the certified copy of the disputed deed, the pre-

emptor becomes confirmed about the disputed transfer and 

files the pre-emption case. So it can be said that in such case 

knowledge is of 2 kinds one is an initial knowledge which is 

derived from some person or some individual person 

specifically named in the pre-emption application and another 

knowledge is the confirmed knowledge as derived from 

getting the certified copy of the disputed deed." 

From the aforesaid decisions, it is crystal clear that 

the pre-emptor-respondent-petitioner has been able to 

overcome all the barriers as to limitation and so far as the 

cause of action. Accordingly, the aforesaid two decisions 

have implications in the instant case and also aid the case 

of the petitioner, rather than the opposite parties. 

Considering the above facts and circumstances, it is 

found that the learned trial Court, in deciding on the point 

of limitation, specifically observed that if the purchaser 

provided notice under section 89 of the State Acquisition 

and Tenancy Act to the pre-emptor, he would get only 6 



- 27 - 

 

months to file the pre-emption case and, on the reverse 

the pre-emptor would get unlimited time that is the cause 

of action will arise at the time of knowledge accrued 

thereon and the trial Court also found pre-emtor rightly 

file the case of pre-emption as per the stipulated period of 

limitation.  

On the contrary, the learned Appellate Court, 

without controverting the legal aspect stated by the 

learned trial Court, held that the suit was filed 8 years 

after the date of registration of the alleged deed in 

question. The appellate Court also failed to independently 

re-appraise the evidence on record. It specifically found 

that the petitioner is the co-sharer and the opposite 

parties are strangers to the case land. The appellate Court 

further failed to find that the application for pre-emption 

was instituted within the available period prescribed 

under section 96 of the State Acquisition and Tenancy Act. 

Accordingly, it affirmed the findings of the trial Court on 

all material issues. 
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So far as the existence of the R.S. record in the 

name of the opposite party, I am of the view that the 

R.S. record prepared and published in the opposite 

party's name while a pre-emption case is pending does 

not, if that case ends unsuccessfully, confer legal 

entitlement on that party. 

However, it is well settled that this Court, while 

exercising revisional jurisdiction under section 115(1) of 

the Code of Civil Procedure, 1908, does not function as a 

Court of appeal to reappraise the evidence merely 

because another view is possible. In the case, reverse 

findings of fact are shown to have been arrived at by 

misreading the evidence, non-consideration of material 

evidence, coram non judice, or by committing an error of 

law occasioning failure of justice; interference in revision 

is wholly warranted. 

In the instant case, the petitioner’s case has 

demonstrated that the learned Appellate Court misread 

the evidence or ignored material evidence. On the 
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contrary, the learned trial Court has meticulously 

examined the pleadings, oral testimony and documentary 

evidence before arriving at its findings of fact. Those 

findings are based upon evidence on record and are 

neither perverse nor contrary to law. 

 

Accordingly, I find illegality, impropriety, errors and 

misconstruction of law in the impugned judgment and 

order passed by the learned Appellate Court, thereby 

warranting interference by this Court in the exercise of its 

revisional jurisdiction. 

As a result, I find merit in the Rule, and accordingly, 

the Rule is hereby made absolute. 

There shall, however, be no order as to costs. 

However, the impugned judgment and order dated 

27.04.2025 passed by the learned Additional District 

Judge, Fifth Court, Jashore in Miscellaneous Appeal No. 57 

of 2022 allowing the appeal is hereby set aside, and the 



- 30 - 

 

judgment and order dated 31.10.2022 passed by the 

learned Assistant Judge, Chowgachha, Jashore allowing 

the Pre-emption Miscellaneous Case No. 36 of 1996 filed 

by the petitioner is hereby upheld. 

The learned Assistant Judge, Chowgachha, Jashore, 

is directed to implement the judgment and order dated 

31.10.2022 as early as possible upon receipt of this 

judgment, in accordance with law, if the petitioner seek 

appropriate legal remedies. 

The order of stay and status quo granted earlier by 

this Court is hereby recalled and vacated. 

Let the Subordinate Courts' Records (SCR) be 

transmitted forthwith to the Courts concerned, together 

with a copy of this judgment. 

Order accordingly. 

 

( Abdur Rahman, J ) 


