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JUDGMENT:

Abdur Rahman, J:

This revisional application, at the instance of the
petitioner, has been filed under section 115(1) of the Code
of Civil Procedure, 1908. At the time of issuance of the

Rule, the following order was passed:

“Let a Rule be issued calling upon the opposite party
Nos. 1(a) to 1(f) to show cause as to why the
impugned judgment and order dated 27.04.2025
passed by the learned Additional District Judge, Fifth
Court, Jashore in Miscellaneous Appeal No. 57 of
2022 allowing the appeal and reversing the
judgment and order dated 31.10.2022 passed by the
learned Assistant Judge, Chowgachha, Jashore and
thereby dismissing the Pre-emption Miscellaneous
Case No. 36 of 1996 filed by the petitioner should not
be set aside and/or such other or further order or
orders passed as to this court may seem fit and

proper.”



Concomitantly, this Court, by way of an ad-interim
order, stayed the operation of the impugned judgment
and order dated 27.4.2025 passed by the learned
Additional District Judge, 5t Court, Jeshore in
Miscellaneous Appeal No. 57 of 2022 for a period of 6 (six)
months from date, and also directed both parties to
maintain the status quo with respect to possession of the
suit land. The said order was subsequently extended from

time to time.

The material facts, shorn of unnecessary details, are
that the Pre-emptor along with the predecessor of the
opposite party No.37 to 42, filed Pre-Emption Misc. Case
No.36 of 1996, impleading opposite party No.1 as the pre-
emptee No.1 and other necessary parties, seeking pre-
emption of the suit land. Originally, the suit land is
situated at Mouza-Chowgachha, S. A. Khatian No.560, S.
A. Dag No.32, with a total land area of 2.1/3 decimals out
of 07 (seven) decimals, while the grant total land of the

plot is 23 decimals. Original owners of the case land and



non-suited land were Laxmikanta Sarder alias Dhor, Bolai
and Batul Sarder. The pre-emptor and predecessor of the
opposite party No.37 to 42 and the vendor opposite party
No.3 are full brothers and the petitioner and predecessor
of the opposite party No.37 to 42 vide deeds dated
25.05.1977 bought 05 (five) decimals of land and the
vendor defendant No.2 another full brother of the
petitioner vide deed dated 27.06.1977 bought 02 (two)
decimals of land from plot No.32 and had been possessing
the same. In 1977, the petitioner and two other full
brothers of the petitioner erected an Arat in the suit land
and had been possessing the same as ejmali possession,
and paid rent to Ali Box, and thereafter to his brother
Modhu alias Aminul, at the rate of 500 (five hundred) taka
per month. There, a hotel was erected on the South side
of the land, and rent was given to one Ashraf on the
condition that eviction be made on a monthly basis. On
05.11.1996 the petitioner went to the tenant for monthly

rent and then the tenant informed him that the pre-



emptee No.1 has informed the tenant that 1/3 rent of the
total rent of October will be given to the pre-emptee No.1
and the pre-emptee has informed it about 2/3 days back
and also informed that the pre-emptee has bought the
lands from the vendor-opposite party No.2. After knowing
the matter, the petitioner got the certified copy of the
said deed on 11.11.1996 and came to learn about
transaction. The pre-emptee No.1 and the vendor-
defendant-opposite party No. 2, without giving any notice
to the pre-emptor, in secret, effected the transaction on
17.02.1987. The deed has been entered in the volume on
04.04.1987. The pre-emptee is a stranger to the suit land,
and the pre-emptors are co-sharers in the suit land, and
they have no agricultural lands exceeding 8/9 Bighas;

hence, he filed this case for pre-emption.

The predecessors of the opposite party No. 1, being
pre-emptee No. 1, contested the case by filing a written
objection denying all material allegations as made by the

pre-emptor-petitioner and predecessor of the opposite



party No.37 to 42, contending inter alia that the case is
barred by defect of parties, barred by limitation and
estoppel, waiver and acquiescence. The pre-emptee in the
written statement stated that the suit lands were
originally bought from Laxmikanto by the pre-emptor and
vendor on 25.05.1977 and 27.06.1977, measuring 07
(seven) decimals on the North side. The pre-emptor and
vendors had been possessing 2.1/3 decimals of land each
vide mutual partition amongst them. The vendor-
defendant No. 2, by erecting a shop on his land, rented
the same to Md. Tofayel Hossain and had been possessing
the same and requested the pre-emptors to buy the same
from him, but the pre-emptors showed their incapability
to buy the same, and on their knowledge the pre-emptee
bought the same on 17.02.1987 and from Tofayel Hossain
and thereafter from Babul Akter and Aziz Miah taking
rents and possessing the suit land and in 1996 erected
house there and keeping goods in the case land. The pre-

emptee's land has been recorded in R. S. Khatian No0.687,



and the pre-emptor’s land has been recorded in R. S.
Khatian No.310. The pre-emptors are no longer co-sharers

of the suit land, and the suit is liable to be dismissed.

Thereafter, the learned trial Court, after completing
all legal formalities, concluded the trial and allowed the
pre-emption vide its judgment and order dated
31.10.2022. Thereafter, the Pre-emptee No. 1, being
aggrieved by and dissatisfied with the said decision of the
learned trial Court, preferred a Miscellaneous Appeal No.
57 of 2022 before the learned District Judge, Jashore, who
subsequently transferred the said appeal to the learned
Additional District Judge, 5™ Court, Jashore for hearing

and disposal of the said appeal.

Thereafter, the Additional District Judge, after
hearing the appeal on contest, allowed the appeal vide its
judgment and order dated 27.04.2025, by setting aside

the judgment and order of the learned trial Court



Thereafter, the Pre-emptor being aggrieved by and
dissatisfied with the said decision of the learned Appellate

Court, preferred the present revisional application.

Mr Jahangir Alam, learned Advocate appearing on
behalf of the petitioner, submitted that the learned
Appellate Court, being in error, misconceived and misread
the law and, without controverting the decision of the
learned trial Court, allowed the appeal, thereby causing a

serious miscarriage of justice.

Learned Advocate has further submitted that the
petitioner, as preemptor, filed a case for pre-emption in
respect of the suit land claiming that he and his two other
brothers have possessed the 07 decimals suit land jointly
by building a shop thereon, which shop was rented to
different tenants, and collecting rent from the
shopkeepers and allocated it among three brothers but on
05.11.1996 the pre-emptor came to know from their
tenants that Amzed, the purchaser, told that he will get

rent one third out of the entire rent, and after collecting a



certified copy of the said deed No. 1732 dated 17.02.1987
on 11.011.1996 filed the pre-emption case on 20.11.1996

within the stipulated time of limitation.

Learned Advocate has further submitted that the
pre-emptor adduced 04 witnesses to prove the case and
the defendant examined as many as 04 witnesses in their
support and the learned Judge of the Trial Court, after
hearing both the parties, allowed the pre-emption and
thereafter the pre-emptee No.1 preferred Appeal No. 57
of 2022 after hearing the learned Judge of the Appeal
Court allowed the Appeal and dismissed the case stating

that the case is barred by limitation.

The learned Advocate has further submitted that the
Opposite Party wrongly demanded that the pre-emptor
had created the cause of action in this case, but the pre-
emptor in his plaint specifically stated that he came to
know about the fraudulent transfer on 05.11.1996 from
his tenant which is confirmed by adducing deposition of

all P.Ws, even the P.W-03 Tofayel who is tenant of
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defendant No.2 named Abu Siddique also stated that the
pre-emptor came to the date of transfer on 05.11.1996,
thereby, the petitioner rightly filed the case in time when
he came to know as to the impugned transfer, and
accordingly, the finding of the learned Appellate Court

based on misconception of law.

He further argued that the trial Court decided that
the cause of action starts from 05.11.1996, though the
appellate Court differed with the matter relying upon the
deposition of P.W-3 Tofayel, who said the matter to the
pre-emptor on 06.11.1996, which never debarred the pre-
emptor from filing the case because it was within 4
months from the date of his knowledge. In this context, he
referred to the decision cited in 15 MLR (HCD) 2010 page
207, 46 DLR (AD) 1994 187, 56 DLR 2004 page 155, 9 MLR

(HC) 2004 page 217, 5 MLR (AD) 2000 page 24.

Learned Advocate for the petitioner also submitted
that the Opposite Party demanded how the Pre-emptor

would identify the deed number within one day, though
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every year a huge number of deeds are executed. The Pre-
emptor, on 05.11.1996, when he came to know that his
full brother sold the case land to the Opposite Party No.1
named Md. Amzed. The Pre-emptor, when asked about
the matter by his brother, said that you may search to find
the deed that proved that the pre-emptor's brother also

concealed the transfer.

He further argued that the Opposite Party in the
written submission stated that the P.W-1 in his deposition
disclosed that the R.S. record prepared in the year 1990
was a wrong conception because he stated that the R.S.
record starts from 1990 and, in the presence of his
brother, it was prepared. The proportionate land was not
recorded in the name of Abu Siddique; it came to light
when the R.S. record was published in 2013, because the
opposite party or the concerned office did not serve
notice upon the pre-emptor. R.S. operation started in the
concerned area in 1990, and the proceedings continued

till 2013, whereas the present pre-emption case was filed
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in 1996. Prior to filing of the case, i.e before the cause of
action as alleged in the pre-emption application, the pre-
emptor had no knowledge as to the impugned transfer.

Though O.P.W-2 Asaduzzaman in cross examination says

that "B ANE TN (FFG TF 2005 A G (P06 AN

N OAES AT SN NN NG FA (ORI BN SAFe
fREArN (Te-we SFATINGIR) | ....50%0 ST (SR (NS Gy
@G TN (AT Wy TATINGIE)" Both Courts below never

discussed the point of waiver, acquiescence and estoppel,
so the said issue cannot be raised for the first time before
the High Court Division. It is evident that the R.S. record
published in the 2013 (Exhibited) and the Opposite Party
No. 1, Amzed, mutated the land mentioned in S.A.
Khatian, not R.S. Khatian, without serving any notice,
which they admitted to as separation of Khatian without
serving notice upon the Opposite Party in view of section
117 of the SA&T Act, 1950 is not a proper separation in
the eye of law. The petitioner relied upon the decision
cited in 10 MLR (HC) 2005 page-01, 53 DLR 2000 page 223,

33 DLR (AD) 1981 page-323.
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Learned Advocate for the petitioner further
submitted that the Opposite Party could not prove that
Amzed possessed the suit land or that the original vendor
handed over possession to Amzed, and the Opposite Party
No. 1 Amzed could not show that he has collected rent
from any tenant, though OPW-1 deposited a rent receipt
which was not exhibited, so it has no evidentiary value,
and more so, all the O.P.Ws in their depositions said that

Pre-emptor possessed the suit land.

Learned Advocate has earnestly submitted that the
pre-emptor in the plain specifically mentioned the date of
knowledge of the alleged transfer on 05.11.1996 from his
tenant and thereafter he collected a certified copy of the
deed No. 1732 dated 17.02.187 on 11.11.1996 and filed
the pre-emption Case on 20.11.1996, and all the P.Ws by
their concurrent depositions proved that the pre-emptor
came to know the date of alleged transfer of land on
05.11.1996 and he also in possession and even the P.W-3

who is tenant of the Opposite Party as per written
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statement said that pre-emptor came to know the alleged
transfer on 05.11.1996. Thus, the learned Appeal Court, in
its judgment, stated that, “P.W-3 Tofayel said he informed
the pre-emptor of the matter of demanding rent for 1/3 of
the land on 6.11.1996, so the date of the cause of action is
qguestionable.” Whereas, the pre-emptor has filed the pre-
emption case within 1(one) month from the date of
knowledge, so the case was filed in time. Accordingly, the
judgment and order of the learned Appellate Court is

liable to be set aside.

Conversely, Mr Md. Kamruzzaman Miah, the
learned Advocate appearing on behalf of the opposite
parties, has submitted that the learned trial Court, being
misconceived on facts and law, allowed the pre-emption,
but the learned Appellate Court, independently assessing
the evidence on record and duly controverting the
reasons stated by the learned Trial Court, rightly allowed

the appeal.
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Learned Advocate has further submitted that the
pre-emptee No.l purchased the case land within the
knowledge of the pre-emptor and thereafter mutation
and the subsequent survey also concluded; thus, the
learned trial Court, without considering this vital aspect,
allowed the pre-emption and thereby caused miscarriage

of justice.

Learned Advocate has further submitted that the
learned Appellate Court, considering the facts and
evidence, allowed the appeal vide its judgment and order
dated 27.05.2025, and no reason is available to interfere

within the revisional jurisdiction.

Learned Advocate further submitted that the cause
of action of the case is an imaginary story told by the
tenant; the cause of action date is 05.11.1996, whereas,
the pre-emptee No.1 purchased the case land on
17.02.1987, and the case was filed after a long lapse of
time (9 years 09 Months 04 days & volume entry 8 years

07 Months 17 days), and this lapse of time has not been
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proved by the evidence, accordingly, the pre-emption case

is barred by limitation.

He further argued that the petitioner has described
in the plaint about their tenant (Ali Box has gone, then
after Modhu alias Aminul Islam, Asraf and Asfaq. But they
were not produced as witnesses. Moreover, Pw-2, Pw-3,
and Pw-4, interested and hearsay witnesses, have given
deposition in this case, and it is mentionable that the R.S.
Record was prepared in the year 1990; at that time, the
petitioner and his brother were present at that place, and
PW1 stated that he did not know the reason that the
name of Amzad Hossain was published in the R.S. Record,
and PW2 corroborated that R.S Record has been prepared
in the year of 1990 and PW4 stated that R.S Record has
been prepared in the year of 1992, and all the R.S. D.P
Khatian and R.S. Final Khatian & Map has exhibited by
opposite party, whereas, the learned Trial Court failed to
get notice of the said documents, and thereby caused

serious miscarriage of justice.
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Learned Advocate further submitted that Abu Bakar
has transferred his portion of land to Amzad Hossain on
17.02.87, and Amzad Hossain has got possession of the
case land, and R.S. Record has prepared Khatian no. 687 in
the year 1990; the name of Amzad Hossain was also
mutated by the mutation Misc. Case No. 146 dated
11.7.1996: when the mutation case was filed before the
Assistant Commissioner (Land), notice was served on the
previous owner of the land, and the local Assistant
Commissioner (Land) was also informed to prepare a
survey report; thereafter, the mutation case was finalised,
and then the pre-emptor-petitioner was silent, and no
legal steps have been taken against the said mutation

case.

Learned Advocate further posited that the pre-
emptor- respondent -petitioner has known of the transfer
to the said land and also knows about the R.S. record and

mutation from the very beginning, and the petitioner filed
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the pre-emption Misc. petition falsely. Consequently, the

instant Rule is liable to be discharged with costs.

On perusal of the judgment of the learned trial

Court, it is found that it was observed as under:

~ofFe TBIB(FF [OFCT Vet ATSTTHT AT T2-HAFNFF

The State Acquisition and Tenancy Act, 1950 sec.89 04w

(OO (I (NIG*T (R 2RINE INN (I OGS » T2 AfSATH

e WARSre HAFer@ro =Y =1 [F01 THASHIA AEF AR ICF

(O A ST ¢ [0 ST T (FIN 20O AW BT 23TMY

WCHS AfFARFe =T W1 TS 5290R/Soba (A N-8) SfFw Tier

AL (A1 T TF WA (FIAS N (SIS 2 15
AGAINNT BT (WO TN T RZAMR NN (FW O &AfHNmg (|2
The State Acquisition and Tenancy Act, 1950 sec.95(1) <4< 04

(MONF by U AN (V0% TR OIfFY 2300 Y NI N

O (IO Gl NI 230 TBIGI T WO5TS IS ©IfFY 23O 8

TR N AT WEIEL TG0 23001 (T(RQ OfP® BB

fONTT TNTTF WS (FN (o= AW F1 TN, (=Y (W6 T

OIfFY 22O OINIMF (WM HVNF (FIN A2 GO Jod12 ONIH

TN e (|99 Geg Oioss fivy 20tr 1Tt ofFe 2818g ST

WO RSTF O 23(O 8 N N WG (NP NG WIS BN
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P SN

fHNT | QTTA WI0 BIRAAMRA 0¢/55/5o5\b SIFFTY SIGIOITHE [NHF6

R3O OIPw ITBWET (DI SUNTe AT IO 99/95/505Y Ity

N RS QoM NFd Groew i ode ISBTSET 0T

WFPIAFOND WS EF| ARASIE ATFT APl ST

0G/5%/5o5\Y WIFTY SIGHLITHT NP0 23(® O[PS TWBFF IOF

W09 28R T GF 03 WON ABHY AN IIRACEN AT

3RO (G FEANS fOF G (PN OG0 WADT TRABHIET 2TF

SERITHR STHY ST ST NI (TN IS5 OfRF FIATS AT V121”7

Learned trial Court further observed that:

“8 ¥ TfFG-02 (GRATY OFTITRN "(B19R AT TR ({36 =7

200% SE" | TIMBHIA NH 0 (Fa IFeod SINIHe wifd
FAAMEA, 0O WE, I @IFG G Y2 W TAASIIEA 8 5 wg

ATOATF W AF YO (S W WAPCAT WS The
Transfer of Property Act, 1882, sec.52 49 fO4= (NrerOs

doctrine of lis-pendence =1 AAfFEIfere 22001 TOF ST 20y

HATATGNT (R Y WG BT 20.5.599Y S I« R =,

YN THABHA 25 VMol LFETMNT T= S G R | o qd

(NFWNE FRV (cause of action) ©BOF VT OT (NFHAT

AT TN “FFR0IF (T WOFW (status) f=eT (612 fotofowe 22001
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On perusal of the judgment of the learned Appellate

Court it is found that it was observed in the following way:

“HTIFESS a9 ST DN A ¥ (T o o
TONOMITS OETRN, 33 ¢/5/oWb SIRTY S N3 Saogal OrolOIia

Ot (T 2 919 ol Oitid Mo =K S ©1 SINiid G 13600 |
& /555 OIfFTY ©ONol NI SISITS (510 B2 ©I5T (RS ST 1 Ny
(I WIS | fSf N ACAT 0T (T ST ©IGT fRTS N1 G120 OIthd IR

O (T S N OAFYNT NP 2 N SR [NBE (ATF Vet SN

AW FECR | 0 (AT I 34, BfFO-3 7 HATFS JIh RIS Of Yo Sret

09 301 AN 97 FR S 73 OTPQ FOP OGOl HIeTF FAT el
=T A0 OIS (G ToNIF I QITACD S VS OITPRN OB NG

BISTE FA G IV 007 AN F1 A |7

Learned Appellate Court further observed that:

“T=T A foersr Abdul Mazid Howlader & another
Vs. Lahajuddin Howlader & others W¥eY SWfoT® (¥
FEERA (T, "In this case admittedly the application for pre-

emption was filed after 7 years of transfer and a heavy
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burden lies on the pre-emptor to discharge the onus of
proof that he filed the case within four months from the
date of his knowledge. The pre-emptor having failed to
discharge the initial onus by adducing cogent and reliable
evidence the learned Single Judge ought to have held that
the application for pre-emption is barred by limitation." [1

MLR (AD) page 302 para-13]

SO VRN B WO SANYS NG WD TS
ST AR (T, QA (NN cause of action NN HA(®
AT~ ©12 R b 0"F 4 W7 S4 T N NN Y (RO ©Irin

e =0 1 fOes fOeIfds Smiete WU FA00 ATV N (T2

A6 oI OIff® "CITE® WATRII NNAND 5C® AT T 403

QIANF AA© W@ ASHR (AT® A Wl o f0es TOoEe

WIS TGRS0 S, © 8 b N 6T iww oft Reae 1w S

IEsRIREIGUT I

Considering the above observations of the learned
Subordinate Courts, it is clearly demonstrated that the
learned Appellate Court, without controverting the

reasons stated by the learned trial Court, and without
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independently assessing the evidence on record and
misconstruing the proposition of law, passed the
impugned judgment and order. Moreover, the learned
Appellate Court relied upon the aforesaid judgment of the
Hon'ble Apex Court, which concerned facts that are quite
distinguishable from the instant facts of the case. Thus,
the ratio of the said judgment regarding the pre-emptor's
initial onus or burden to prove the case by adducing
cogent and reliable evidence is very important in this case,
and the records reveal that the pre-emptor successfully
discharged his initial burden by adducing cogent and

reliable evidence.

However, the opposite parties sought to establish
that the Joma-Khatian has been separated and that the
case is seriously barred by limitation, thereby leaving the
pre-emptor with no scope to exercise the pre-emption.
Upon perusal of record it is found that O.P.W-2

Asaduzzaman in cross examination stated that " (GIomgl YK

TP (FFG TF 200 A G (FHFOET JTNY W ©AZ® ReAry|
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SINE NN NG BN (ORIT FRAN OAFS G| ... Sv»o AT

Sy CIeR SIS (@6 =W 1" It is evident that the R.S.
record published on 04.06.2013 [Ext. 8 & 8(Ka)] and the
Opposite Party No. 1, Amzed, mutated the Iland
mentioned in S.A. Khatian, not R.S. Khatian, in 1996
without serving any notice, which they admitted to as
separation of Khatian without serving notice upon the
Opposite Party in view of section 117 of the SA&T Act,
1950 is not a proper separation in the eye of law.
Moreover, the opposite parties claimed that the R.S.
Record has prepared Khatian no. 687 in the year 1990; the
name of Amzad Hossain was also mutated by the
Mutation Misc. Case No. 146 dated 11.7.1996: when the
mutation case was filed before the Assistant
Commissioner (Land), notice was served on the previous
owner of the land, and the local Assistant Commissioner
(Land) was also informed to prepare a survey report. In
this context, it is presumable that if the R.S. record was
prepared in the year 1990, in the name of pre-emptee

No.1, then why was it necessary to mutate his name
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through Mutation Misc. Case No. 146 dated 11.7.1996.
This type of footing of the pre-emptee No.1 is contrary to
law and doubtful in assessing the evidence as a whole,
and these matters have been strenuously discussed and
considered by the learned Trial Court; thus, the learned
Appellate Court manifestly misconstrued the evidence on

the face of the record.

However, the learned Advocate for the opposite
parties referred to a decision reported in 2 BLC (HCD)539,

wherein the case of Keshor Bibi Vs Sekander Ali Sarder

and others, the Court was pleased to hold that-

"State Acquisition and Tenancy Act (XXVIIl of 1951):

Section 96-

Limitation-As the pre-emptor in the pre-emption case did not
mention of any particular date of knowledge and there was no
averment from whom and from which source he became
aware of the transfer in question and the witness regarding
knowledge of the transfer also could not state the exact date

when the alleged informant informed the kabala matter to the
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pre-emptor for the first time when the pre-emptee, by way of
written objection and also by adducing evidence, challenged
the date of knowledge of the pre-emptor and asserted that
pre-emptor had earlier knowledge of the kabala matter from
the time of execution and registration of the kabala, the
decision arrived at by the trial Court has not been properly
reversed by the appellate Court as the pre-emptor failed to
prove his alleged date of knowledge through uncontroverted

legal evidences. ---(13, 15 & 17)”

Conversely, the learned Advocate for the petitioner
referred to a decision reported in 15 MLR (HCD) 207,

wherein the case of Md. Emarat Hossain Vs Md. Nurul

Hague and others, the Court was pleased to hold that-

"11. Regarding the question of limitation it can be said
that for the purpose of filing a pre-emption case where no
notice has been served under Section 89 of the State
Acquisition and Tenancy Act, generally the pre-emptor files the
case showing that he came to know about the disputed
transfer from co villagers/from some definite persons, then he

applies for getting certified copy of the disputed deed and on
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receipt of the certified copy of the disputed deed, the pre-
emptor becomes confirmed about the disputed transfer and
files the pre-emption case. So it can be said that in such case
knowledge is of 2 kinds one is an initial knowledge which is
derived from some person or some individual person
specifically named in the pre-emption application and another
knowledge is the confirmed knowledge as derived from

getting the certified copy of the disputed deed."

From the aforesaid decisions, it is crystal clear that
the pre-emptor-respondent-petitioner has been able to
overcome all the barriers as to limitation and so far as the
cause of action. Accordingly, the aforesaid two decisions
have implications in the instant case and also aid the case

of the petitioner, rather than the opposite parties.

Considering the above facts and circumstances, it is
found that the learned trial Court, in deciding on the point
of limitation, specifically observed that if the purchaser
provided notice under section 89 of the State Acquisition

and Tenancy Act to the pre-emptor, he would get only 6
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months to file the pre-emption case and, on the reverse
the pre-emptor would get unlimited time that is the cause
of action will arise at the time of knowledge accrued
thereon and the trial Court also found pre-emtor rightly
file the case of pre-emption as per the stipulated period of

limitation.

On the contrary, the learned Appellate Court,
without controverting the legal aspect stated by the
learned trial Court, held that the suit was filed 8 years
after the date of registration of the alleged deed in
guestion. The appellate Court also failed to independently
re-appraise the evidence on record. It specifically found
that the petitioner is the co-sharer and the opposite
parties are strangers to the case land. The appellate Court
further failed to find that the application for pre-emption
was instituted within the available period prescribed
under section 96 of the State Acquisition and Tenancy Act.
Accordingly, it affirmed the findings of the trial Court on

all material issues.
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So far as the existence of the R.S. record in the
name of the opposite party, | am of the view that the
R.S. record prepared and published in the opposite
party's name while a pre-emption case is pending does
not, if that case ends unsuccessfully, confer legal

entitlement on that party.

However, it is well settled that this Court, while
exercising revisional jurisdiction under section 115(1) of
the Code of Civil Procedure, 1908, does not function as a
Court of appeal to reappraise the evidence merely
because another view is possible. In the case, reverse
findings of fact are shown to have been arrived at by
misreading the evidence, non-consideration of material
evidence, coram non judice, or by committing an error of
law occasioning failure of justice; interference in revision

is wholly warranted.

In the instant case, the petitioner’s case has
demonstrated that the learned Appellate Court misread

the evidence or ignored material evidence. On the
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contrary, the learned trial Court has meticulously
examined the pleadings, oral testimony and documentary
evidence before arriving at its findings of fact. Those
findings are based upon evidence on record and are

neither perverse nor contrary to law.

Accordingly, | find illegality, impropriety, errors and
misconstruction of law in the impugned judgment and
order passed by the learned Appellate Court, thereby
warranting interference by this Court in the exercise of its

revisional jurisdiction.

As a result, | find merit in the Rule, and accordingly,

the Rule is hereby made absolute.

There shall, however, be no order as to costs.

However, the impugned judgment and order dated
27.04.2025 passed by the learned Additional District
Judge, Fifth Court, Jashore in Miscellaneous Appeal No. 57

of 2022 allowing the appeal is hereby set aside, and the
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judgment and order dated 31.10.2022 passed by the
learned Assistant Judge, Chowgachha, Jashore allowing
the Pre-emption Miscellaneous Case No. 36 of 1996 filed

by the petitioner is hereby upheld.

The learned Assistant Judge, Chowgachha, Jashore,
is directed to implement the judgment and order dated
31.10.2022 as early as possible upon receipt of this
judgment, in accordance with law, if the petitioner seek

appropriate legal remedies.

The order of stay and status quo granted earlier by

this Court is hereby recalled and vacated.

Let the Subordinate Courts' Records (SCR) be
transmitted forthwith to the Courts concerned, together

with a copy of this judgment.

Order accordingly.

( %&fur &/fman,l)



