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Heard on 14.01.2025 and 28.01.2026.
Judgment on 15.02.2026.

Present:
Justice Fatema Najib
-And-
Justice A.F.M. Saiful Karim

A F.M. Saiful Karim, J.

On an application of the petitioner under Article 102 of the
Constitution of People’s Republic of Bangladesh a Rule Nisi was issued on the

following terms:



“Let the Rule Nisi be issued calling upon the
respondents to show cause as to why the purported
Memo No. 46.11.1600.001.31.076.10-1532 dated
15.12.2024 (Annexure-G) issued by the Mayor,
Chotttogram City Corporation (respondent no.l)
removing the petitioner from the post of Executive
Engineer (Electrical) should not be declared to have
been made without lawful authority and is of no legal
effect and\or such other or further order or orders
passed as to this Court may seem fit and proper.”

The relevant facts for disposal of the Rule as stated in the writ

petition are as follows:

1. The petitioner is the Executive Engineer, Chottogram City
Corporation. The petitioner got first appointment as a Sub-
Assistant Engineer by order dated 29.03.1989.

2. The petitioner was given current charge of Assistant Engineer on
18.09.2001. Thereafter he was given current charge of Executive
Engineer and lastly of Superintendent Engineer.

3. While he was performing function of Superintendent Engineer
on current charge with original post of Assistant Engineer, he
was promoted to the post of Executive Engineer by order dated
09.01.2020 and he also was given additional charge of
Superintendent Engineer. The Local Government Division,
Ministry of LGRD appointed the petitioner as project Director

under the name “Modernization of City Street Light System’’ at



Different  Areas under Chottogram City Corporation on
26.08.2020.

4. While in service he completed B.Sc Engineering from IEB and
MBA Degree for which he had a legitimate expectation to be
regularized in the post of Superintendent Engineer with
appropriate scale of pay. Then he made representations to the
Mayor of Chottogram City Corporation on 20.12.2021 and
10.01.2021 for regularization. But his representations were not
considered. Thereafter, he filed Writ Petition no. 3635 of 2022
and obtained Rule Nisi which is still pending.

5. While performing function as Superintendent Engineer
(Additional charge) the petitioner was suspended from the
service by office order dated 14.08.2024 against which he filed
appeal to the Administrator of Chottogram City Corporation but
no step was taken by appellate authority. Rather on 26.09.2024
he was transferred to Rangpur City Corporation as Executive
Engineer. Then he was re-transferred to Chottogram City
Corporation on 08.12.2024.

6. Then the respondent no.l removed him from the post of
Executive Engineer vide memo dated 15.12.2024. He preferred
an appeal to Respondent No. 3 i.e the Secretary, Local
Government Division against the order of removal which has not

yet been disposed of.

With these averments the petitioner filed the instant Writ Petition

and obtained Rule Nisi.



The respondent No.1 contested the Rule by filing an affidavit-in-
opposition contending inter alia that the respondent removed the petitioner as
per the provision of rule 64(2) of the 58a™ Hif6 Feoifteem Foar vrdfa e,
2035; In the said rule it is clearly mentioned that the authority, either giving 90
days show case notice or after giving salary in cash of 90 days, can remove the
employee; In the instant case the petitioner was removed giving 90 days salary
in cash in accordance with rules, so, there is no illegality in removing the
petitioner from service; The allegation was brought against the writ petitioner
that during the anti-discrimination movement in July, 2024, the petitioner
intentionally caused loadshedding at different points of Chottogram City
between 3-5 August, 2024; The Chittagong City Corporation formed an inquiry
committee to enquire into the matter; The inquiry Committee submitted a
report giving opinion that there was negligence in performing his duty as he
delegated the control of the road light server to a contractor company whose
term had been expired long before. The petitioner filed an appeal against the
impugned removal order which is still pending. During pendency of the appeal
the petitioner is seeking remedy in the instant Writ Petition i.e the petitioner is
seeking remedy simultaneously in two different forums for the same grievance
which is not tenable in law. With these statements the respondent prays to
discharge the Rule.

Mr. Pankaj Kumar Kundu, learned Senior Advocate for the
petitioner submits that prior to  removal the petitioner from the post of
Executive Engineer a three member inquiry committee was formed and the
said committee submitted its report wherein the allegation of keeping street
lights switched off during 3-5 August, 2024 was not proved against the

petitioner. He further submits that before issuing major penalty like removal



from service, the authority must follow the provisions of Rules 53 and 54 of
the Chotttogram City Corporation Employee Service Rules, 2019 but in the
instant case the said provisions had not been followed. He next submits that the
petitioner was removed from service under Rule 64(2) of the Chottogram City
Corporation Employee Service Rules, 2019 but provisions of the said rule was
not complied with. He by referring the decision reported in 14 BLT (AD)-25,
submits that since the appeal filed was not disposed of within reasonable time,
so Article 102 of the Constitution can be invoked. He also submits that even
without filing appeal Article 102 of the Constitution can be invoked. With
these submissions he prays to make the Rule absolute.

Mr. M.A.Hannan, learned Senior Advocate appearing on behalf of
the respondent Nos. 1 and 2 have drawn our attention to Rule 64(2) of the 58
&1 1S eeiftem o1 oIfa [fwE, 056 i.e “93 RimEy foge T 32 A5 =
&, BTG FOATF (I FIR0 w3 @I FAGIACE o(TRL) e T+ emie Sz =
So(TRR) Mt (o T AfRCNY TR OIRACE HIFR ]S o Ffaes #fea1” and
submits that the petitioner was removed as per second part of that provision
which is reflected in the impugned order. He further submits that in the inquiry
report the allegation brought against the petitioner that during the anti
discrimination movement in July, 2024 the petitioner intentionally cause
loadshedding at different points of Chottogram City between 3-5 August, 2024
was proved. He next submits that the petitioner preferred appeal against the
impugned order of removal from service before the respondent no. 3 and only
after 1 month of filing appeal the petitioner filed the instant Writ Petition and
thus the petitioner is seeking remedy simultaneously in two different forums
for the same grievance which is not tenable in law. He also submits that the

decision referred by learned Advocate for the Writ petitioner are not



applicable in the instant Writ Petition as the facts and circumstances of the
cited cases and the instant case are totally different . With these submissions he
prays to discharge the Rule.

We have heard the learned Advocates of the respective parties.
Perused the Writ Petition, Supplementary Affidavit, Affidavit-in-opposition
and the annexures annexed thereto.

Admittedly, the petitioner got first appointment of Sub-Assistant
Engineer on 29.03.1989. Then he was promoted to Assistant Engineer,
Executive Engineer. While he was sub- Assistant Engineer he was given in
charge of Assistant Engineer, given in charge of Executive Engineer and again
in charge of Superintendent Engineer. While he was performing to the post of
Executive Engineer he was appointed as the Project Director under name
“Modernization of City Street Light System” of different area under
Chottogram City Corporation”. While in service he completed B.Sc
Engineering from IEB and MBA Degree for which he had a legitimate
expectation to be regularized in the post of Superintendent Engineer with
appropriate scale of pay. Then he made representations to the Mayor of
Chottogram City Corporation on 20.12.2021 and 10.01.2021 for regularization.
But his representations were not considered. Thereafter, he filed Writ Petition
no. 3635 of 2022 and obtained Rule which is still pending. While performing
the functions as Superintendent Engineer (Additional charge) the petitioner
was suspended from the service by office order dated 14.08.2024 against which
he filed appeal to the Administrator of Chottogram City Corporation but no
step was taken by appellate authority. Rather on 26.09.2024 he was transferred
to Rangpur City Corporation as Executive Engineer. Then he was re-

transferred to Chottogram City Corporation on 08.12.2024. Then the



respondent No.l removed him from the post of Executive Engineer vide
impugned memo dated 15.12.2024. He preferred an appeal to respondent No. 3
i.e the secretary, Local Government Division against the order of removal

which has not yet been disposed of.

Now let us consider the submissions of the petitioner that-

1. Before imposing the major penalty “removal from service” the
authority should follow the previsions of Rules 53 and 54 of the
Chottogram City Corporation Employee Service Rules, 2019
which was not followed at all.

2. The allegation brought against him that keeping street light
switched off during 3-5 August, 2024 which was not proved in
the inquiry.

3. The petitioner was removed under Rule 64(2) of the Rules, 2019

but the impugned order does not reflect the provisions of law.

Perused Rule 50 (%) of 58 fifs Feoifta=m S5t v [fasiet, 2055,
The said provision clearly states which penalty are major. Those are:
() &F 7o:
(V) fq5=tm 1 9 @7 (F SRaiTe F7 |
() TR Fge Abe Feoftme wifds whog s faerm 1 7)<
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(T) BITH 23C© IR
Rules 53 and 54 state as to how the inquiry would be initiated and

what will be the procedures to be followed in case of major penalty.



We have perused Annexure-2 to affidavit-in-opposition. It appears
that on written allegation of the students against the petitioner an inquiry
committee was formed consisting of three members. The petitioner was given
an opportunity of being heard and the petitioner was allowed to submit his
statement. The inquiry committee opined in their report as follows:
“(5) T AT IS, S G 2T efsrame, ove TG F$ wL6e
Aol SAfRE, - ¢ Rreiwes, Torre azdl, PfeRka AR5 @i Towe
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A1

In the Inquiry report the committee found the Writ Petitioner’s
negligence in performing his duty and the petitioner illegally delegated the
control of the road light server to a contactor company whose term had been
expired long 18 months before and recommended that administrative or legal
action can be taken against him.

To appreciate further the submissions advanced by the learned
Advocates of both sides, we need to quote the Rule 64(2) of the s fifs
ST FHOER B [T, 0051

Rule 64 of the fRf¥=, 2055 is quoted below:

“ L8 BB T, HIFE 23T 7T, Tepif

(R) 2 Ry foges TRl g2 AT T @, TS FeF (SFIF FR9
TH{e (W IR do(TRL) Ma I eme S WL po(7RR) Mea @od
oM AR S OIRACS HIFHE 280 AR Fface A ”

On plain reading the above sub rule-2 of Rule 64 it is crystal clear
that the appropriate authority is given power to remove any employee giving
90 days show cause notice or after paying the salary of 90 days in cash.

Let us consider the impugned order (Annexure-G to the Writ

Petition) which is quoted below:

“b3a BfS Fesifem
FAfbarer e
A T

HITE T2, 8Y.55.5%00.00.95.09Y,50.5¢ O SIfFY 3¢.32.2038

TP S
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TAIK I FAR wr, WA AR (AR I99R), [ige o, 53a
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(Tl *IRMT® XTAN)
[OEE]
58T Fifs weofca”

It reveals that the petitioner was removed with 90 days salary in
cash in accordance with the provision of rule 64(2) of v8a H16 Foifta=m F(oIt
BRIEASIERIGINNEIY S

It is pertinent to note that since appeal was filed against the
impugned order and during pendency of the appeal this Writ Petition was filed
after 01(one) month of filing appeal and only one month time can not be said to
be reasonable for disposal of the appeal. In the decision, referred by the learned
Advocate for the petitioner, reported in 14 BLT (AD)-25 it appears that the
impugned dismissal order was declared to have been passed without lawful
authority. In the said case without filing appeal writ petition was filed. Record
shows that instant the petitioner filed appeal against the impugned order which
is still pending for disposal before the respondent No. 3. During the pendency
of appeal he filed the instant Writ Petition. Thus the facts and circumstances of
the cited case is totally different from the instant one. So, the said decision is
not applicable in the present case. The petitioner was seeking remedy
simultaneously in two different forums for the same grievances, so, the instant
Rule is not maintainable.

At this stage this court consider it reasonable not to give any

opinion as to the veracity of the allegations brought against the petitioner of
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keeping street light switched off during Anti-discrimination movement on 3-5
August, 2024 and as to whether there is any procedural/legal impropriety of the
impugned order which will have direct bearing upon the pending appeal to be
disposed of by the respondent No.3.

Having regard to facts and relevant law we are of the opinion that as
the removal order passed as per the provision of Rule 64(2) of the v3am™ fifs
Feoffta= 611 i [T, 2085 is under challenge in appeal, during pendency
of the said appeal the instant writ petition is not maintainable.

In the result, the Rule is discharged on the ground of maintainability
only without any order of cost.
Let a copy of this judgment immediately be transmitted to the

respondents at once.

A.F.M. Saiful Karim, J:

Fatema Najib, J:

I agree.

Fatema Najib, J:

AZOM(BO)
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