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Present:

Mr. Justice S.M. Maniruzzaman
and
Mr. Justice Dihider Masum Kabir

S.M. Maniruzzaman, J:

In this Rule Nisi, issued under Article 102 of the Constitution of the

People’s Republic of Bangladesh, the respondents have been called upon to



show cause as to why the impugned order dated 20.02.2024 passed by
respondent No. 1, the Customs, Excise and VAT Appellate Tribunal, in
CEVT Case (Cus) No. 535/2023 (Annexure-A), setting aside the order
dated 11.07.2023 passed by the Commissioner of Customs, Customs
House, Chattogram, should not be declared to have been passed without
lawful authority and is of no legal effect, and/or why such other or further
order or orders should not be passed as to this Court may seem fit and
proper.

At the time of issuance of the Rule, further operation of the order
dated 20.02.2024(Annexure-A) was stayed by this Court for a prescribed

period.

Facts, relevant for disposal of the Rule, in brief, are that the
petitioner is the Commissioner of Customs, Customs House, Chattogram a
Government officer duly appointed by the National Board of Revenue. The
petitioner exercises the statutory functions and powers conferred upon him
under section 4 of the Customs Act, 1969 (the Act, 1969). Respondent No.
2, Maddhapara Granite Mining Company Limited is a state-owner
enterprise operating under the authority and administrative control of
Petrobangla (Bangladesh Oil, Gas and Mineral Corporation), Government
of the People’s Republic of Bangladesh. Respondent No. 2 is engaged in
the extraction and production of hard rock from the Maddhapara

Underground Hard Rock Mine situated in Dinajpur District.



For the purpose of its operational requirements, respondent No. 2, in
the ordinary course of business, opened a Letter of Credit No.
000001223010077 dated 16.03.2023 for the importation of 40,000.00 K.G.
of Low Density Products Prilled Ammonium Nitrate from Korea. After
arrival of the goods at Customs House, Chattogram, respondent No. 2,
upon collecting the necessary shipping documents from its bank, submitted
Bill of Entry No. 1062311 dated 09.07.2023 through its C&F Agent for

assessment and release of the goods under H.S. Code No. 3102.30.00.

Thereafter, pursuant to the Import Policy Order No. 2021-2024, the
customs authority physically examined the imported goods and found that
the H.S. Code declared by respondent No. 2 was incorrect and the imported
goods ought to have been assessed under H.S. Code No. 2834.29.90.
Accordingly, the customs authority held that such act of respondent No. 2
was in violation of section 32 of the Act, 1969, punishable under section

156(1) of the said Act.

It is further stated that due to the sensitive and hazardous nature of
the goods, their prolonged detention at the port posed serious safety and
operational risks. Under such compelling circumstances, and having no
effective alternative, respondent No. 2, through its C&F Agent, submitted
an application before the petitioner for summary adjudication for the

purpose of securing the immediate release of the goods.

Upon receipt of the said application and after hearing respondent No.

2, the petitioner passed Adjudication Order No. 92 dated 11.07.2023



directing respondent No. 2 to pay additional customs duty and other
charges amounting to Tk. 21,37,916.11 and thereby imposed a penalty of
Tk. 43,00,000/- together with a redemption fine of Tk. 2,00,000/- under

Table, Clause 14 of section 156(1) of the Act, 1969.

Being compelled by the situation and in order to avoid serious
operational disruption and safety hazards, respondent No. 2 secured release
of the goods upon payment of the assessed customs duties and taxes,
together with the penalty and redemption fine imposed by the adjudication

order dated 11.07.2023.

Being aggrieved thereby, respondent No. 2 preferred a customs
appeal before the Customs, Excise and VAT Appellate Tribunal
(hereinafter referred to as “the Tribunal™), being Customs Appeal No.
(Cus)535/2023. Upon hearing the parties, the Tribunal, by its order dated
28.02.2024, allowed the appeal in part and set aside the penalty and

redemption fine imposed by the petitioner.

Challenging the said order passed by the Tribunal, the present
petitioner filed the instant writ petition invoking the special original
jurisdiction of this Court under Article 102 of the Constitution of the
People’s Republic of Bangladesh and obtained the Rule along with an
interim order of stay instead of preferring appeal as provided under the Act,

1969.



Mr. Akhtar Farhad Zaman, the learned Deputy Attorney General
appearing for the petitioners, submits that respondent No. 2, Maddhapara
Granite Mining Company Limited, never admitted that its declared H.S.
Code was a bona fide mistake. Rather, throughout the proceedings,
respondent No. 2 consistently maintained that its classification was correct
and neither sought rectification nor acknowledged any error. Despite such
unequivocal stance, the Tribunal inexplicably held the incorrect declaration
of the H.S. Code to be a bona fide mistake, thereby contradicting the
respondent’s own position. Accordingly, Mr. Zaman submits that such
determination is legally flawed, as it grants relief which was neither
claimed nor admitted by respondent No. 2 and the order of the Tribunal is,
therefore, internally inconsistent, rendered ex gratia, and devoid of any

statutory justification.

Mr. Zaman next submits that the Appellate Tribunal failed to
consider the assessment of the import documents, nor did the Tribunal
evaluate the findings of the assessment committee. Moreover, the Tribunal
failed to consider the contemporaneous records relating to the pricing of

similar goods.

Mr. Zaman further submits that although the impugned order passed
by the Tribunal is appealable under the Act, 1969, the petitioner could not
prefer appeal within the stipulated time prescribed under section 196D of
the Act, 1969, due to the necessity of obtaining permission from the

concerned government authorities which occurred delay to prefer an



appeal. As such, the petitioner had no other efficacious alternative remedy
except to invoke the special original jurisdiction of this Court under Article
102 of the Constitution of the People’s Republic of Bangladesh for the

protection of Government revenue.

On the other hand Mr. Mohammad Jamal Hossain, the learned
Advocate appearing for respondent No. 2 submits that the instant writ
petition is not maintainable, since the petitioner without preferring an
appeal as required under section 196D of the Act, 1969 directly filed the
writ petition and as such, the Rule is liable to be discharged as being not
maintainable.

Mr. Hossain referring the letter issued by the National Board of
Revenue vide Nathi No. 08.01.0000.53.02.023.23/153 dated 02.04.2023
submits that in the said letter, the National Board of Revenue categorically
stated in Clause “” that if any item had previously been imported by
declaring a particular H.S. Code or CPC and the authority subsequently
changed the H.S. Code, such change should not be treated as
misdeclaration. In view of the above, he submits that the Tribunal, upon
considering the said clause of the NBR’s letter, passed the impugned order,

and therefore there is no illegality in the impugned order.

We have heard the learned Deputy Attorney General appearing for
the petitioner and the learned Advocate appearing for respondent No. 2,
have perused the writ petition, the relevant materials on record, and the

annexures appended thereto and consulted the relevant provision of law.



It, however appears from the record that, respondent No. 2 had
earlier released the identical goods through the same Customs House under
several Bills of Entry, namely Bill of Entry Nos. C-1715479 dated
15.10.2022 and C-1069799 dated 15.06.2022, by declaring H.S. Code No.
3102.30.00 and the customs authority assessed and released the goods

under the said H.S. Code.

It further appears from the impugned order that considering the
Clause “4” of the NBR’s letter dated 02.04.2023, the Tribunal partly

allowed the appeal. The Clause “%” is quoted below for ready reference;

“(o)-SrmifRFe Aoy @I @6 FrHN RS (B Fed @Il H.S.
Code @1 CPC Siesy SFRA=EF AEAM AFTe(e T& QI3 2] 432
1 o TN RITH/CHHTTR LT Smifas ¢Fea I Zeeiofed seifre
H.S. Code @ CPC 5% 0 WG I5% QR ABPINS MG
ol el Arey @Ted ETRTe ST Fee Fraie 2o =@ 93z/ql
& wime H.S. Code 5@t CPC #fked 31 =3 o= o ey
caell  faerd fRefbe =@=11 Partial Shipment RIS desitas
CF@s ¢ 4= grarey 29|

wEl (T)(F), (X) € () GOTs Irow Fe3 e 1 seae H.S.
Code @1 CPC 929 1 I3 GFE ARISITT F9F GFL GO (el
@ H.S.Code 5@ CPC (Rei=ES Smif S ©f SBT3
o YIFl (OIRS NN el Reomed o =eq gaR Wiw R efearen
R

The Tribunal allowed the appeal in part holding that;

‘TG Ay ST @@ T AT S/ AFTATT O FeAeNy AN @ 3wy
"foF AR [FE F(ARNF FfqE @fFe 936,99 @ AFIGe @R [



ABFTFN AT ITTNTeTe G [T WO ACT [@ed SAES

TR SeRn-7 97 [R9E @ireas 71 [oifss el (Judicious Mind)
ST FE AT TS ST ST TR | (2 AT S ey ST @ S

FOUF FoF HIEE 936.957 @G INTY IES SfFS NEREWER T 76y
@men® wi@ The Customs Act, 1969 az Section-156 (1) ag Table
a7 Clause-14 GeIEF w5 IECE Pae 30wy 236 6@ Ja FRJAFT &

WI?’
In view of the above findings of the Tribunal, we do not find any
illegality in the impugned order. However, it is settled principle of law that
when any question of maintainability is raised by any party in a writ

petition, the first duty of the Court is to examine whether the said writ

petition is maintainable or not.

In this regard, it appears from section 196D of the Act, 1969 that a
specific provision has been inserted for filing an appeal before the High

Court Division. The relevant provision is quoted below for ready reference;

“196D Appeal to the High Court Division- The Commissioner
of Customs or the other party may, within ninety days of the
date upon which he is served with notice of an order under
section 196B, by an application, prefer an appeal to the High

Court Division against such order”

On consideration of the above provision, it is evident that any order
passed by the Tribunal under section 196B of the Act, 1969 is an

appealable order under the section 196D of the Act, 1969.

In the instant case, the petitioner has not advanced any argument to

show that the impugned order passed by the Tribunal violated any



fundamental rights guaranteed under the Constitution or it was passed in

malafide, or in colorable exercise of power or without jurisdiction.

Having considered the above facts and circumstances of the case
together with the finding and observations made hereinabove, we are of the

view that the instant writ petition is not maintainable.

Accordingly, the Rule is discharged as being not maintainable.

There will be no order as to costs.

Communicate the order at once.

Dihider Masum Kabir, J:

I agree.

Md. Mashud sikeder-A.B.O.



