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On an application under article 102 of the Constitution of the
People’s Republic of Bangladesh, this Rule Nisi was issued calling upon
the respondents to show cause as to why the order no. 11 dated
16.03.2025 passed by the respondent no. 1 in Artha Rin Suit No. 2029 of
2024 rejecting an application imposing travel ban upon the defendant nos.
3-6 (Annexure-‘D’ to the writ petition) should not be declared to have
been passed without lawful authority and is of no legal effect and/or pass
such other or further order or orders passed as to this Court may seem fit
and proper.

At the time of issuance of the rule, the respondent nos. 3-6 were
directed not to leave country for a period of 6(six) months. Subsequently,
the said interim order was extended time to time and it was lastly
extended on 16.11.2025 for another 6(six) months.

The salient facts so figured in the instant writ petition are:

The present petitioner as plaintiff filed a suit being Artha Rin Suit
No. 2029 of 2024 before the learned Judge of the Artha Rin Adalat No. 2,
Dhaka claiming an amount of taka 115,52,51,766/97 alleging inter alia
that the respondent no. 2, company as defendant no. 1 approached the
petitioner-bank for loan facility and in pursuant to that the Bank approved
credit facilities vide Sanction Letter No. BA/PO/CR/2005/4287 dated
26.09.2005 which was duly accepted by the respondent no. 2, company on
certain terms and conditions. Then it (respondent no. 2, company) by
accepting the above credit facilities executed all usual charge documents
as per the sanction letter. Then a total amount of BDT 34,450.00 million

under different credit facilities were disbursed which was enjoyed by the
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respondent no. 2. The respondent nos. 3 and 4 also executed personal
guarantees against the said credit facilities. The above credit facilities
were renewed time to time in pursuant to the respondent no. 2’s request.
The respondent no. 2, company was allowed to open a DP L/C being No.
2082-1202-0042 for USD 5,812,500.00 on 16.07.2012 for importing raw
sugar. But the respondent no. 2 failed to build up deposit L/C value within
the maturity period. Consequently, the petitioner bank was compelled to
create a One Time Forced Demand Loan (A/C# 003DL000588) for
payment of accepted L/C obligation against the account of the respondent
no. 2, company. Subsequently, the respondent no. 2, company again failed
to adjust the demand loan and the Demand Loan (Forced) (A/C#
003DL000588) liability of Tk. 111.80 million and then it was rescheduled
by converting the same into a Term Loan (A/C# 00335013349) vide
sanction advice no. BA-PO/Credit-DSML/2013/3184 dated 03.07.2013.
The respondent No. 2 accepted the same credit facilities by executing all
usual charge documents as per above sanction including personal
guarantees of the defendant nos. 5 and 6. The credit facilities were again
renewed and further term loans were created in favour of the respondent
no. 2, company. Lastly, petitioner-bank issued sanction letter No.
BA/POB/CR-DSML-Restr/2019/3370 dated 14.07.2019 rescheduled for
4™ time of 3nos. of Term Loan (A/C# 00335016909, 00335019490 &
00335019527) liabilities by converting the same into single Term Loan
(A/C# 00335020826) for a period of 8 years subject to obtaining No
Objection Certificate (NOC) from Bangladesh Bank. The Bangladesh

Bank issued NOC for rescheduling of the said loans for a period of 7



years instead of 8 years. Accordingly, revised Sanction Advice No.
BA/POB/CR-DSML-Restr/2019/3938 dated 20.08.2019 was issued in
favour of the respondent no. 2. The respondent no. 2 accepted the same
credit facilities by executing all usual charge documents as per above
sanction letter. The petitioner-bank on multiple occasions requested the
respondent no. 2, company to repay the outstanding loan liabilities since
the petitioner-bank was not in a position to reschedule the loan liabilities
again. The respondent nos. 3-6 as board members of the Board of
Directors of the respondent no. 2, company were responsible for all the
decision making process of the respondent no. 2, company and well aware
of the outstanding loan liabilities with the petitioner-bank. The respondent
nos. 3-6 have also stood as guarantors against the credit facilities enjoyed
by the respondent no. 2, company by executing personal guarantee in
favour of the petitioner-bank. The petitioner-bank requested the
respondent no. 2 to repay the outstanding liabilities with the petitioner-
bank when total outstanding loan of the respondent no. 2 with the
petitioner stood at TK. 1,120,805,579/98 as on 31.08.2024. Then the
petitioner-bank after following due process of law filed Artha Rin Suit
being Artha Rin Suit No. 2029 of 2024 against the respondent nos. 2-7
before the learned Judge of the Artha Rin Adalat No. 2, Dhaka on
01.12.2024.

On the very date of filing of the suit dated 01.12.2024, the bank
also filed an application for direction upon the defendants to submit their
passport before respondent no. 1 and to impose travel restriction upon the

defendant nos. 2-5 from leaving the country under section 7(2)(c) and (e)
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of the Bangladesh Passport Order, 1973 read with section 57 of the Artha
Rin Adalat Ain, 2003 stating inter alia that the plaintiff apart from filing
of the Artha Rin Suit also filed C. R. Case against the defendants under
section 138 of the Negotiable Instruments Act, 1881 which is pending
before the Metropolitan Magistrate, Court No. 9, Dhaka for having
liability to pay off huge amount of loan in favour of the petitioner and that
liabilities may not be realized by way of selling the mortgage properties.
It has also been asserted in the application that the plaintiff-bank also
initiated a process for declaring the defendants as “willful defaulters”
under BRPD circular No. 4 dated 03.04.2024 issued by the Bangladesh
Bank under section 27 kha of Bank Companies Act, 1991 (as amended in
2023) and if the said defendants become willful defaulter, then they will
face stringent consequences including imposition of ban from travelling
abroad. In the said case, the defendant nos. 1-3 entered appearance and
filed application for striking out the name of the defendant nos. 4-5 and
also sought time and those applications filed by the defendants and that of
the plaintiff was taken up for hearing by the learned Judge of the Artha
Rin Adalat and vide order being no. 11 dated 16.03.2025, the application
filed by the plaintiff-bank was rejected holding that there has been
properties mortgaged with the petitioner-bank accompanied by power of
attorney giving it the authority to sell the same to realize the outstanding
dues when the valuation of the properties is much higher than that of the
claim so made in the plaint.

It is at that stage, the plaintiff-bank as petitioner came before this

court and obtained rule and direction as has been stated hereinabove.



Mr. Ahsanul Karim, learned senior counsel along with Ms.
Muntaka Nusrat Khan, learned counsel appearing for the petitioner upon
taking us to the writ petition and all the Annexure appended therewith and
by filing a supplementary-affidavit and the affidavit-in-reply against the
affidavit-in-opposition filed by the respondent no. 4, at the very outset
submits that since the valuation of the property mortgaged with the bank
is so inadequate that if the decree is passed the claim of the bank will not
be realized by selling those properties and there has been a genuine
apprehension that to evade the liability to repay the claim of the bank or
any stringent action if taken by the court, the defendants-respondents may
leave the country and therefore, the learned Judge of the Artha Rin Adalat
should have allowed the application but the reason so assigned by the
learned Judge in negating the application cannot be sustained in law.

The learned counsel further contends that out of 4(four) defendants,
the defendant no. 2 has already left the country to evade the huge liability
of loan which has also amplified the apprehension of the bank that other
defendants can also flee the country so restriction is very much necessary
upon the defendants-respondents from leaving the country.

When we pose a question to the learned senior counsel for the
petitioner with reference to the application about the rationale of the
assertion that, if the defendants-respondents are declared “willful
defaulter” under section 27kha of Bank Companies Act, 2023 then they
will face restriction from going abroad and considering so the learned
Judge could have put embargo upon the defendants-respondents from

leaving the country though the court has neither discussed that point nor



considered it in the impugned order- the learned counsel then contends
that at that point of time though the defendants had not been declared as
“willful defaulter” as contemplated in section 27kha (1) of the Act but
taking into consideration of huge liability of the defendants-respondents
and since criminal case has also been initiated against them, which is still
pending, so it was presumed that the defendants may flee the country to
evade the huge liability of the bank. In support of his such submission, the
learned counsel then placed his reliance in the decision reported in 19
SCOB (HCD) 76 and takes us through the paragraphs where basing on
section 57 of the Artha Rin Adalat Ain, such restriction has been imposed.

The learned counsel further contends that against that decision the
borrower also preferred appeal being Civil Petition For Leave To Appeal
No. 3416 of 2024 but ultimately the said appeal was dismissed for default.

The learned counsel then by referring to an unreported decision
passed by a larger bench comprising Mr. Justice Md. Ashraful Kamal, Mr.
Justice Mahmudul Hoque and Mr. Justice Md. Zakir Hossain dated
16.01.2025 and by referring to different paragraphs of the said decision in
particular, the observation laid down in serial nos. (a), (c), (d), (¢) and (f)
also submits that all these observations are squarely applicable in the facts
and circumstances of the case in hand.

To supplement the said submission, the learned senior counsel by
referring to rule 7 of Chapter VII of the Supreme Court of Bangladesh
(High Court Division) Rules, 1973 also contends that the decision so

passed by a larger bench is binding upon this bench as well.



Insofar as regards to factual aspect of the case and by controverting
the impugned decision passed by the learned Judge, Ms. Muntaka Nusrat
Khan, the learned counsel then takes us to the schedule of the plaint in
particular, the approximate valuation of the properties described in
schedule- ‘I’-‘III’ contends that the maximum value of those three
schedule properties will not go beyond taka 25 (twenty-five) crore
whereas the claim of the plaintiff-petitioner against the defendants so
made in the plaint is 115,52,51,766/97 which is much higher than the
valuation of the properties yet the learned Judge without taking into
consideration of that vital and important aspect rejected the application
making some perfunctory observation. With those submissions, and
relying on two decisions, the learned counsel finally prays for making the
rule absolute.

On the flipside, Mr. Saqgeb Mahbub, the learned counsel appearing
for the respondent no. 4 by filing an affidavit-in-opposition very robustly
opposes the contention taken by the learned counsel for the petitioner and
at the very outset submits that the learned Judge of the Artha Rin Adalat
has assumed no authority to impose any embargo upon the defendants of
the Artha Rin Suit from going abroad as Article 36 of our Constitution has
clearly put a bar to that effect and since the Constitution is the supreme
law of our country, so the Artha Rin Adalat has got no authority to put
such kind of restriction basing on section 57 of the Ain going beyond the
constitutional provision.

To fortify his such submission, the learned counsel then cited a

decision reported in 74 DLR (AD) 1 and takes us through paragraph nos.



24 and 25 and submits basing on Article 36 of the Constitution, the
Hon’ble Appellate Division held that no restriction can be put upon any
person in absence of any “enacted law” and then submits that for that
obvious reason, the legislature felt it emboldened to insert section 27kha
in Bank Companies Act, 2023 though fact remains, at the time of filing of
the Artha Rin Suit, the petitioner was not declared any “willful defaulter”
“Fole AT A4 g&er” and there is no occasion arose at that point of time
to impose any restriction upon the defendants from going abroad.

When we pose a question to the learned counsel for the respondent
no. 4 about the consequence of a judgment of a larger bench upon the
court, the learned counsel then readily contends that if there has been a
clear provision in the Constitution fortified by the decision of our
Appellate Division on the point, a larger bench dwell on, it can never take
precedence over the constitutional provision vis-a-vis the decision of our
Appellate Division.

The learned counsel then by referring to section 27kha(1) and (6)
(as enacted in 2023) of the Bank Companies Act also contends that
section 27kha empowers a creditor-bank to refer the name of “willful
defaulter” to Bangladesh Bank and sub-section (6) gives the authority
only to Bangladesh Bank to send the name of such “willful defaulter” to
the respective authority (3% 3<=) but under no circumstances, can that
very power of putting embargo upon such borrower from going abroad be
exercised by any court herein the Artha Rin Adalat and submits that the

learned Judge of the Artha Rin Adalat has thus rightly passed the
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impugned order by rejecting the application filed by the plaintiff-
petitioner.

The learned counsel by taking us to Annexure-‘D’ to the affidavit-
in-opposition also contends that, though subsequent to filing of the Artha
Rin Suit, the defendant-respondent’s name was enlisted as willful
defaulter but by preferring appeal to Bangladesh Bank under section
27kha(5) of the Act, 2023, he was exonerated from being willful defaulter
on allowing appeal, so on that legal count as well, there has been no scope
even by the respective authority to impose travel ban on the defendant-
respondent, let alone any court of law, the learned counsel concludes. On
those legal counts, the learned counsel finally prays for discharging the
rule.

Be that as it may, we have considered the submission so advanced
by the learned senior counsel for the petitioner and that of the learned
counsel for the respondent no. 4. Together, we have very meticulously
gone through the provisions set out in Article 36 of the Constitution,
section 57 of the Artha Rin Adalat Ain, 2003, section 27kha of the Bank
Companies Act, 2023 vis-a-vis rule 7, Chapter VII of the Supreme Court
of Bangladesh (High Court Division) Rules, 1973.

At the very outset of submission, the learned senior counsel for the
petitioner takes us through the implication of rule (7) of Chapter VII
asserting that the decision passed by any larger bench is binding upon us.
For that obvious reason, we feel it expedient to reproduce rule (7) of
Chapter VII of the Supreme Court of Bangladesh (High Court Division)

Rules, 1973 which runs as follows:
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“7. Binding effect of Full Bench decision:- Every decision
of a Full Bench shall be treated as binding on all Division
Benches, and Judges sitting singly, upon the point of law
determined by the Full Bench, unless it be subsequently
reversed by a larger Bench, specially constituted, consisting
of such number of Judges as in each case fixed by the Chief
Justice, or Unless a contrary rule be laid down by the

Appellate Division.”

On going that rule, we find at the fag-end of that rule, the following

phrase “unless a contrary rule be laid down by the Appellate Division™.

So rule 7 does not essentially make it obligatory to abide by decision

passed by a larger bench because before us, we have a decision of the

Appellate Division reported in 74 DLR (AD) 1 where it has clearly been

asserted that:

“Constitution of Bangladesh, 1972

Article 36

Under Article 36 freedom of movement is one of the
fundamental rights guaranteed to every citizen of the country
which cannot be abridged or denied arbitrarily on mere
liking disliking without any specific law authorizing lawful
Jjustification for this purpose. The reasonableness is to be
determined by an objective standard and not subjective one.

Constitution of Bangladesh, 1972
Article 36



12

No one can be deprived of his right to go abroad unless there

is a law made by the State for so depriving him and the

deprivation is effected strictly in accordance with law. In the

exercise of h is rights and freedom, everyone shall be subject

only to such limitations as are determined by law.’

b

“25. With the discussion made above, it is observed:-

1. The fundamental right guaranteed under Article 36
of the Constitution is non-absolute right. The right to
leave ome's country has therefore never been
considered an absolute right. The right may be
restricted in certain circumstances.

2. Article 36 of the Constitution permits imposition of
restrictions. However, such restrictions must be by
way of the law enacted and must be reasonably needed
in the public interest.

3. Without backing of law imposition of restriction on
the freedom of movement by an executive order will be
unconstitutional.

4. The legislative view of what constitute reasonable
restriction shall not be conclusive and final and that it
shall be subjected to supervision by the Court.

5. A restriction in order to be referred to as
reasonable shall not be arbitrary and shall not be
beyond what is required in the interest of the public.

The restriction imposed shall have a direct or
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proximate nexus with the object sought to be achieved
by the law.
6. Freedoms if absolute would always be detrimental
to smooth functioning of the society. Reasonableness
demands proper balancing.
7. The right to leave the country and to possess a
passport may be restricted, most notably if the
person's presence is required due to their having been
charged with a criminal offence. However, merely
because a person is involved in a criminal case, he is
not denude of his fundamental rights.
8. Restriction may be imposed on travel in order to
prevent exit from the country by persons who leave
quickly to avoid due process of law. However, this
would be subject to confirmation by the appropriate

b

Court within a period of 3 working days.’

Now if we take a glance of section 57 of the Ain of 2003, we find

that section 57 gives the inherent power to pass any appropriate order to

the Adalat to prevent misuse of its functionaries just like section 151 of

the Code of Civil Procedure but it does never authorize to impose any

restriction upon any borrower to seize his/her passport and to go abroad.

Let us now reproduce section 57 of the Ain for our ready reference:

“@ql g2 WY WAN WforNe WY [EEE Sraey

STYNPLH WA AHTEC0F PRGN WAIIZR (SIS
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TG (T (F T[S W AR NS AXCTS

TN (I PR BT S FA1 22JNR I 907 =3[ 117

Furthermore, on going through the provision so have been laid
down in section 27kha(1) and (6) of the Bank Companies Act, 2023, we
further find that a borrower can be restricted from going abroad if he/she
ever classified as ‘willful defaulter’ and his/her name is referred by its
creditor-bank to Bangladesh Bank and then Bangladesh Bank can refer
his/her name to the “respective authority” and on its request only that
authority then can impose restriction. So the power of imposing embargo
since has not been given to any court so it cannot be exercised. However,
in the instant case, the petitioner wanted to assert that the court has got
every authority to impose that restriction but we don’t find any shred of
merit in the said submission in view of Article 36 of the Constitution as
well as the decision so have been reported in 74 DLR (AD) 1. We also
feel it expedient to reproduce section 27kha of Bank Companies Act,
2023:

“I9Y| ERTFS (LN AT RO SIfTFT, TSI M- (3) ATOTH
JEF-EFEN A RS AN ZomFo (@A A g2
OIleiPIgS BFH(F 92 Bangladesh Bank Order, 1972 (PO No. 127 of
1972) 49 article 43 & 44 A YT AN AT ML N
TR O@ 20RFS (LA AT ARO[ SIfetdl LA FLH
(AT R

() LATC T GHN-LIT (5) I YN AT IfeTwT, SHN-LIT (¢) I
YT AT Bangladesh Bank Order, 1972 (PO No. 127 of 1972)
4 article 45 A RN AT (MR STFeT JLFH-(FAN 8
ARSI (AT FRE |

(9) TRFS (YA AT JOT FNSFFAT 2 FOBHAT [T
IS I, ST SN, N Ot SR

(8) TRFS (LA AT AVOF NN FOBIACR I AT &
FONF ORA ISA OHNFANI S AW RO Z3E, dR
TF AT 2O NN FOBFACTT AT ATSTF IFH-(FAN 3
YT ARSI a4 (371%) I W& FHT A Ao 512 o
RS FRE|

(¢) SHA-GRAT (8) AT RYN 1T TRIFS (LA AT J2eT AT
Bizw Q[ T JAFa Ve I AoV vo (f@*)) M= T
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QAT TR NP6 WA BTSN g8 2 F[RICT A0
A PTZTSR HOTS JeTa 575 RR(S|

(\Y) JILEATHN NeF AHT FFR AF0 RFS (YA AT AT
OB (AT HIATO NI G2 ORI [T Iy fNrserssay, ({o
AT TS NIIFAAT 3 AN IFOROG S0S JIH
F 8 RGZRE NI GLIG S6F (ARG TG FIH (RISC)
g3 A0 @S NI [NIIEsel SRR ATONT 5
AR OY AT B AIFIII ST AT IR 2N OU*F
NIVTHFY AT II%N A2 FIRA|

() ZERIFO (LT A ARS IR Ofeidrge IS A ATSIN O
I 230® WIS AH 217 AT AT PP (NHR® N,
TR ¢ (9NTF) ISAHT WfEF 23([ NI, NGRS 1 28T LS (&
JILH-(RATN I TF ASHING A TETE 2K (19T 230 M|

(br) (PN JH-FFAN A WS AFSIT ARBEAF R ©
CLET AT A2reT RANT OIfeiFrgs 2304, BA-L[l (¢) 99 [
SICATS, A [ARF ORI AREETS AR N7 (¥ IR0
NI

() BA-LRT (3) 8 (R) I WA (FI V(& A ATSHN 2RFS (LA
Y 2T AT OIfeTPrgS 220e, J3¢ GA-AHT (¢) I NN O
OIfTPIG & [[IFT AT FAT N 20 WA SHA-GET (¢) I AN
WA PG W 220, A HFO IH-FN A AXS AFSD
TF AT AIJONF 2 (12) W AT AW FAW O=F NF6 2309
2A123 ST W2 (FIS GBI (FG*1 oW HIRA|

(50) IR RN W I I WS (PN W2 R [FR2R AqFH
N N, SHA-GET () a7 R SR (iox NfIT 2 (12) R
YT 2HRFS (LA A 2T SR fNF6 A1 BIeT AN FfACS
7Y 230, SHT INH-FAN AT WS ARSI, CFavw®, B
AFETTN M T~y O [P0a CFomat v
AT PEE, 92 A0 (WA AT A, AT A QT
WM CFCE W A WEITod FIAFN LTS FRI

(55) IM (TN - AT WAF ASHN G2 YA [GN T8
B(F, LT TN AT I1F G2 JTIOAT FCH (T, (FIN IFLH-
(AR I S ARSI WIOANF N RPN A2 4K [
GV FIAANY, O 22 OF AGINT GJ O@F JNH-(HANTN T
W ARSI BHNT WP ¢o (ABM) 56 BI_T I3 ANES S
(4F) IO TP RN SRS 23, J98 IN TF A8
TARS ACH, O 22 OF AT AYN AT 2T ATOTF M
TN NSRS T2 S (IF) TTF BIPT SN SIS 22 1]

So in view of the above discussion, we explicitly find that neither

rule 7 of Chapter VII of the Supreme Court of Bangladesh (High Court
Division) Rules, 1973 nor section 57 of the Ain has any binding effect of
a decision of a larger bench upon this court nor any authority has been
given to the Artha Rin Adalat to impose any restriction upon any

borrower made defendants in an Artha Rin Suit from going abroad.
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It is the contention of the learned counsel for the petitioner that the
claim against the respondents is a huge so in order to evade to repay the
said hefty loan liability and to frustrate the decree supposed to be passed
against them, they can flee the country when the security against the loan
is shockingly inadequate. But that very submission has got no substance
because the petitioner and its officials have to be held accountable for
providing all that unethical facilities knowing that the collateral against
the loan is insufficient and moreover, the suit is at the very nascent stage
when the defendants have not found any opportunity to make their
defence by filing written statement. On going through the record, we find
that on the very date of filing the suit, the plaintiff filed the application
under section 57 of the Ain for seeking restriction upon the defendants to
flee or leave the country which is unusual and beyond the provision of
section 9 of the Ain, 2003 and cannot be entertained. Every persons herein
the borrower, respondent no. 4 has also got the right to take his/her
defence by filing the written statement refuting the allegation so have
been made by the plaintiff-bank against them but without giving them the
statutory opportunity, the bank has been running abruptly against the
defendants by putting pressure upon them which law does not empowers
rather it smells a rat.

Insofar as regards to the decision placed by the learned counsel for
the petitioner which has been reported in 19 SCOB (HCD) 76 as well as
an unreported decision of a larger bench, we find that though the
provision of section 27kha of the Bank Companies Act as well as the

decision reported in 74 DLR (AD) 1 has been referred but how that very
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provision (27kha) will be applicable in case of the petitioner and the
decision will not be applicable has not been determined in any of those
two decisions. But we are constitutionally bound to obey decision of the
Appellate Division which is consider as law to us since the ratio settled
therein is found to be squarely applicable in the facts and circumstances of
the case in hand.

Furthermore, there has been no case ever described by the plaintift-
bank that the respondent no. 4 or his company has ever classified as
“willful defaulter” at the point of time passing the impugned order.
Further, the case so have been described in those decisions and that of the
instant case is totally distinguishable.

On top of that, by filing an affidavit-in-opposition, the learned
counsel take us to Annexure-‘D’ where we find that though after filing of
the suit by the petitioner, the defendants-respondents was declared as
“willful defaulter” but ultimately on 08.12.2025, Bangladesh Bank has
allowed appeal filed under section 27kha (5) of the Act of 2023. So as of
today, this respondent has not been declared any “willful defaulter”
having no scope as well to take resort to section 27kha(1) and (6) of the
Bank Companies Act, 2023.

Overall, we don’t find any substance in the rule order which is
liable to be discharged.

Accordingly, the rule is discharged however without any order as to
Costs.

At any rate, the direction passed at the time of issuance of the rule

stands recalled and vacated.
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Communicate a copy of this judgment to the respondents forthwith.

Shathika Hossain, J.

I agree.

Abdul Kuddus/B.O.



