
1 

 

IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(SPECIAL ORIGINAL JURISDICTION) 

 

WRIT PETITION NO. 8750 OF 2024 

IN THE MATTER OF: 

An application under Article 102 of the Constitution 

of the People’s Republic of Bangladesh. 

 AND 

 

IN THE MATTER OF:  

 

Md. Rubel Hossain 

 .....Petitioner 

-VERSUS- 

 

Bangladesh, represented by the Secretary, Ministry 

of Home Affairs and others 

  ..… Respondents 

 

Mr. Md. Robiul Alam Budu, Senior Advocate, with 

Mr. Md. Shahin Ali, Advocate 

    ..…. For the Petitioner 

 

 Mr. Mohammad Waliul Islam Oli, D.A.G with  

 Mr. Md. Rashadul Hassan, D.A.G with 

 Ms. Nilufar Yesmin, A.A.G with 

 Mr. Md. Moshiur Rahman (Rahat), A.A.G with 

 Mr. Md. Motasin Billah Parvez, A.A.G with 

 Mr. Bishwanath Karmaker, A.A.G  

     ......For the Respondents 

 Present: 

Mr. Justice Sashanka Shekhar Sarkar 

         And 

Justice Urmee Rahman 

Heard on 03.03.2026 and 04.05.2026 

Judgment on 05.05.2026 

 

Urmee Rahman, J: 
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In the instant matter a Rule Nisi was issued on an application under 

Article 102 of the Constitution of the People’s Republic of Bangladesh in 

the following terms: 

“Let a Rule Nisi be issued calling upon the 

respondents to show cause as to why the Order No. 763 

dated 10.11.2020 passed by the respondent No.3 Deputy 

Inspector General (DIG) and Additional Inspector General 

of Police (In-Charge). Industrial Police dismissing the 

appeal vide Memo No. ���������	�
�:/��88 (
��) dated 

10.11.2020 (Annexure-F-1) affirming the final order dated 

09.08.2020 passed by the respondent No.4, Police Super, 

Industrial Police-2, Gazipur in Departmental Case No.04 of 

2014 dated 28.08.2014 discharging the petitioner from his 

service (Annexure-E) should not be declared to have been 

done without lawful authority and is of no legal effect and/or 

such other or further order or order passed as to this court 

may seem fit and proper.” 

Subsequently by an order dated 10.03.2026 a supplementary Rule was 

issued in the following terms:  

“ Let a supplementary Rule Nisi be issued calling upon 

the respondents to show cause as to why the letter vide 

Memo No. 768/(R.O) dated 13.05.2024 issued and signed by 

the respondent No. 4 refusing to consider the petitioner's 

application for reinstating him in his service in earlier post 

(Annexure-Q) should not be declared illegal and to have 

been passed without lawful authority and is of no legal effect 

and as to why a direction should not be given upon the 

respondents to reinstate the petitioner in his service with all 

arrears salary and other service benefits and/or pass such 
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other or further order or, orders as to this court may seem fit 

and proper.” 

Necessary facts for disposal of the instant Writ Petition, in short, 

are that, in 2010 a number of trainee recruit constables were given 

appointment by Bangladesh Police. The petitioner applied for that post 

under freedom fighter quota submitting his father’s provisional certificate 

as a freedom fighter. On 24.05.2010 after examining physical fitness and 

scrutinizing all the documents, the appointment authority selected the 

petitioner and others for the post of trainee constable in freedom fighter 

quota and he was sent for taking basic training for 6 (six) months. After 

completing the training from Police Training Centre, Khulna, the 

petitioner was posted to Industrial Police Range, Bangladesh Police, 

Uttara, Dhaka and thereafter he was transferred to Industrial Police-2, 

Gazipur. 

The freedom fighter certificates submitted by the petitioner as well 

as others were sent for verification to the Ministry of Liberation War 

Affairs by the Police Headquarter vide memo dated 09.06.2010. The 

Ministry sent a report on 17.11.2013 to the Police Headquarter stating 

amongst others that the provisional certificate of petitioner’s father could 

not be found in the register and it is not a genuine one. On the basis of the 

said allegation on 26.07.2012 a Police Case being Jhenaidah P.S. Case 

No. 43 dated 26.07.2012 was filed in Jhenaidah Police Station under 

Sections 367/368/471/420 of the Penal Code against the petitioner and 

three others. Subsequently charge sheet was submitted in this case on 
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19.06.2014 and charge was framed against them on 10.05.2016. In the 

meantime, on the self-same allegation a departmental proceeding was 

initiated against the petitioner on 28.08.2014 being Departmental Case 

No. 04 of 2014 and during pendency of the departmental case the 

petitioner was suspended from his service on 08.06.2020. After 

concluding the departmental proceeding the petitioner was discharged 

from his service by the Police Super, Industrial Police-2, Gazipur by the 

order dated 09.08.2020. Challenging the order, the petitioner on 

12.10.2020 filed an appeal before the Inspector General of Police and 

after concluding the appeal the DIG and Additional IGP, in charge, of 

Industrial Police, dismissed the appeal by the order dated 10.11.2020.   

Meanwhile, petitioner’s father made an application before the 

Secretary, Ministry of Liberation War Affairs to include his name in the 

Bangladesh Gazette and on the basis of his application Ministry inquired 

into the matter and finally by the Gazette Notification dated 30.01.2024 

his name was published as a freedom fighter.  

Furthermore, the Criminal Case mentioned hereinabove was 

challenged in Criminal Miscellaneous Case No. 23524 of 2020 under 

Section 561A of the Code of Criminal Procedure, 1898 before the High 

Court Division and Rule was issued. After hearing, the Rule was made 

absolute by this Division by the judgment and order dated 30.05.2023 

thereby quashing the entire criminal proceeding.  

As per the order of the High Court Division and on the basis of the 

Gazette notification submitted by the petitioner, the learned Sessions 
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Judge, Jhenaidah, discharged the petitioner from the charge on 

28.02.2024. Having been discharged from the criminal proceeding the 

petitioner on 21.03.2024 filed an application before the Police Super 

Industrial Police-2, Gazipur for reinstatement in his service, who was 

pleased to reject the application on 13.05.2024. 

Being aggrieved thereby and there having no other alternative and 

equally efficacious remedy available, the petitioner has filed the instant 

writ petition and obtained the present Rule.  

Subsequently an application was filed by the petitioner for issuance 

of a Supplementary Rule challenging the abovementioned letter dated 

13.05.2024, which was not initially challenged at the time of filing the 

writ petition. Accordingly, the Supplementary Rule was issued on 

10.03.2026.  

Learned Senior Advocate Mr. Md. Robiul Alam Budu, appearing 

on behalf of the petitioner submits that, the respondent No. 3 and 4 

without proper inquiry discharged the petitioner from his service, which is 

arbitrary in nature and was not in accordance with law and therefore the 

impugned order is liable to be declared to have been passed without any 

lawful authority.  

Learned Advocate further submits that the allegation brought 

against the petitioner as to the genuineness of the freedom fighter 

certificate of petitioner’s father was ultimately found to be untrue 

inasmuch as a Gazette was published including the petitioner’s father as a 
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freedom fighter and the criminal proceeding was also quashed by the 

High Court Division. As such the respondents ought to have considered 

the petitioner’s application for reinstatement in service but by rejecting 

the application the authority has acted mala fide and in an arbitrary and 

whimsical manner. Hence, the present Rule is liable to be made absolute. 

 By referring to the supplementary affidavit dated 15.02.2026 

learned Advocate for the petitioner submits that, 2(two) other employees 

of Bangladesh Police of different department being on the similar footing 

as of the petitioner, were reinstated in their service by the authority, as 

evidenced from Annexure-L and M. In the given circumstance the 

respondents are under a lawful obligation to reinstate the petitioner in his 

service. 

Lastly, he submits that, by the impugned memo dated 13.05.2024 

the Police Super of Industrial Police-2, Gazipur opined that though the 

petitioner has been discharged from the allegation in a criminal 

Proceeding, they are not in a position to consider the reinstatement of the 

petitioner due to the fact that the order passed in the departmental 

proceeding is still in force. This opinion is misconceived and without any 

lawful basis, hence the Rule is liable to be made absolute.  

On the other hand, Mr. Waliul Islam Oli, the learned Deputy 

Attorney General entered appearance on behalf of the respondent no. 3 

and contested the Rule by filing an affidavit in opposition. 
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Learned Deputy Attorney General submits that, the criminal 

proceeding and departmental proceeding are separate and independent of 

each other and do not co-exist. Since the discharge order against the 

petitioner passed by a competent authority in a departmental proceeding 

was not set aside by Administrative Tribunal nordid the departmental 

order was reviewed pursuant to regulation 884 of PRB, 1943, the Rule 

issued in the instant matter is devoid of any substance. 

He further submits that, the petitioner was given reasonable 

opportunity of being heard and the departmental proceeding was held 

following due process of law.  The competent authority rightly found him 

guilty of allegation for forging the freedom fighter certificate of his father 

and accordingly discharged him from service. The appellate authority on 

proper appreciation of the material evidence on record rejected the appeal.  

Hence the impugned order is very much lawful and therefore, the Rule is 

liable to be discharged.  

Heard the learned Advocates for the respective parties and perused 

the writ petition, supplementary affidavits thereto, the affidavit in 

opposition and all the documents annexed therewith. 

Facts need not be repeated for the purpose of brevity of the 

judgment. It is admitted that a criminal proceeding was initiated against 

the petitioner with the allegation of submitting forged freedom fighter 

certificate of his father in order to avail the freedom fighter quota and 

accordingly a departmental proceeding was initiated on the basis of the 

same allegation. The petitioner was ultimately discharged from the 
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allegation by the order dated 28.02.2024 (annexure-G). The allegation that 

the petitioner’s father is not a genuine Freedom fighter, was also proved 

to be untrue on publication of his name in the official Gazette notification 

dated 30.01.2024 as a genuine freedom fighter (Annexure-F). 

On meticulous perusal of Annexure-L and M, annexed to the 

supplementary affidavit, it transpires that, 2(two) other employees of 

Bangladesh Police, who were similarly convicted in a criminal case for 

submitting allegedly forged freedom fighter certificates, were 

subsequently reinstated in their services with the positive opinion from the 

Police Headquarters in this regard in a similar situation. In the office order 

dated 21.11.2023 (Annexure-M) it was stated that, “�	����, ��
�� �����
� � 

fË¡š²e LeØVhm/30301 ���� ����� �� ����, ��
���  �
�� 
�� !"#$ �� %��¡-�!(&)(
) 

�������
  �
���� ����'��( ���� ��) ����' �* +�, ��-�-, ��� ������� 
����� ����� ��� 

����'���(� ����� �.'/ LjÑL¡m N−ZÉ Bangladesh Service Rules, Part-1Hl Rule – 

01 ���.�-2 ��
-� ���� i¡a¡¢c 3��, ����”। 

According to the provision of Section 41(2) of the Public Servants 

Act, 2018 the authority is empowered to initiate and dispose of a 

departmental proceeding against a delinquent employee on an allegation 

regarding which a criminal case is pending against him. However, this 

Section does not contain any provision as to the effect of the final 

outcome of the criminal case on the departmental proceeding. On the 

other hand, Section 42 (5) provides that, if any employee convicted in a 

criminal case, who has been removed from service by the employer on 

this ground, is subsequently acquitted on appeal, he shall be reinstated in 
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service. It can thus be construed that, the similar consequence as that of 

Section 42 (5) would follow in case of Section 41 (2). 

For better understanding Section 42 of the Public Servants Act, 

2018 is quoted below: 

42z “�������� 	�	
�� ���
 �	 ������ ���� ���� z- (�) ������ 
������ �	 ����� �������� 	�	
�� ���

 ���� ��� �� �� �( �) hvpl 
�	����� !�"� �	����� ������� ���
 #$�
, %& �� �����'� ��� �� 
���( )����� 
���* �+�� ����� #$�
 a¡vr¢ZLi¡−h ��*�, #$��� z  

(2) ������ ������ �	 ����� �������� 	�	
�� ���

 ���� Ae§dÄÑ 1 
(HL) hvpl �	����� ������ ������ �� !+ ��� �� %-���� ���
 #$�
, 
�����.���� ���'� 
�#��� ��/��0 �
 �1 ������ �� ����' ����
 '�����, 
1+� :- 

(�) �
�2��; 

(*) ���� �3 �	����� �4 '���5�
 �� ��
� 6�7 ��.
��0; 

(.) ��/ '� �� ��/
� ��
� �2�
 !���	
��0; !+�� 

(8)������ �$� �� ������ ���( !	�4��0 !+�� �
��� $9�:
 
!��#
�� ����0 ������ !+ � �� �;�<� ��
 �=8>
 #$�
 1�+�'?& 
��
@�0 ���� z 

(B) �������� 	�	
�� ���

 ���� �����'
 ������(� '���)���
- 

(�) %'-"��� (�)  � !"�� ��*�,:
 ��&, '��
G�
 ��'
 ���

 ���� 

*�
�� )�H #$�
 
�#��� ������
 I�� �#�
 ����
 #$��;  �= 

(*) %'-"��� (K)  � !"�� ���
 ��&, '��
G�
 ��'
 ���

 ���� 

*�
�� )�H #$�
, 
�#�� %'� �����'
 �����( )
��#�� ����
 #$��। 

(L) *�
�� )�H ������ �	 �����, !���� .	��� ���� %'��
 #$�
 !+��         

�=�M3 '� �� ������ ��N�H 8>�
, 
�#��� ������
 I�� �#�
 ��� 1�$�� ��, 


�� �
�� ����� ����  
O�P�Q ��" ����
 ��+ �� R��"� )�S #$���”। 

In the present case the petitioner was not convicted of the alleged 

offence rather before completion of the trial the petitioner was discharged 

from the allegation. We find that in the given situation, the underlying 

purpose of the departmental proceeding initiated by Bangladesh Police no 
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longer survives. Once the criminal proceeding, which formed the 

foundation of the allegation brought against the petitioner has been 

terminated in favour of the petitioner and the factual aspect of the 

allegation has been negated, the continuation of the penalty of discharge 

from service in a departmental proceeding becomes wholly unsustainable 

in law. 

Moreover, the refusal to reinstate the petitioner, despite 

reinstatement being granted to other similarly situated employees of 

different departments amounts to discriminatory treatment towards the 

petitioner, which cannot be sustained in the eye of law. 

By the impugned memo dated 13.05.2024 (Annexure-Q/H-1) the 

respondent no. 4 rejected the petitioner’s application for reinstatement 

stating that, the criminal proceeding and the departmental proceeding are 

separate and independent of each other; since the order of removal given 

in the departmental proceeding has not been set aside either by the 

Administrative Tribunal or in any review under Regulation 884 of Police 

Regulation of 1943, they do not have the jurisdiction to consider the 

petitioner’s reinstatement application.   

Furthermore, by the memo dated 24.05.2025 (Annexure-O), the 

Police Super (Admin and Finance) Industrial Police Headquarters opined 

that, “�����4�- #। ����
 
��6�(/��" ���� ����( ������� (����-7"###�1�!$), !। ����
 


��6�(/��1 ��� j¡qh¤h �
��( (����-$$###1&!0") Hhw 3z ����
 
��6�(/442 ®nM 

¢g−l¡S CLh¡m (����-$0###1&&"0) +8��� �����9 ���-�
� � �1 (07)12 �:;<���2 ���(�� ��- 
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�=�
 ��,���� ���। ��,���
 ������
 ��>�+2- ���(��  ?@�/ 
����  �
���� �����8 
�� �-z 

Police Regulations, 1943 Hl Regulation 862 and 863 fË¢hd¡e ®j¡a¡hL g±Sc¡l£ 

���(� � ��>�+2- ���(� �
� AB��� �3�C�� ���-� ��(� �
D� gm¡gm AeÉ¢Vl E�� �
�� 3>�� 

�:(�� ��।” 

In this context Regulation 863 of the Police Regulations, 1943 is 

quoted below: 

“An order of discharge or acquittal of a Police 

officer by a court shall not be a bar to the award of 

departmental punishment to that officer in respect of the 
same cause or matter.”  

It appears from Annexure L and M, already discussed hereinabove, 

that while reinstating the employees in a similar case, the Police Head 

Quarters relied on Section 42 (5) of the Public Servants Act, 2018 even 

though there was an order of removal in a departmental proceeding. As 

per the provision of Section 42 of the Act, a government servant can be 

awarded punishment by the employer without initiating a departmental 

proceeding if he is convicted in a criminal proceeding. However, 

regulation 863 of Police Regulations, 1943 is applicable in awarding 

punishment in a departmental proceeding irrespective of the fate of the 

criminal proceeding. In the present case, there is a punishment awarded in 

a departmental proceeding, which was initiated due to the filing of the 

criminal case on the self-same allegation.  

The basic provision of Section 42 (5) of the Public Servants Act is, 

if the employee is acquitted of the criminal conviction, the punishment 

awarded by the employer (without initiating departmental proceeding) 
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shall be withdrawn. Considering the underlying reasoning of this 

provision we are of the view that, in a case where the basis of the 

departmental proceeding is merely filing of a criminal case, not the 

conviction, and punishment is awarded in the departmental proceeding 

prior to the final outcome of the criminal case, the result of the criminal 

case shall have effect on the punishment so awarded in the departmental 

proceeding. Because, the criminal proceeding, which formed the 

foundation of the departmental proceeding, has been terminated upon 

dismissing the factual aspect of the allegation. Hence the continuation of 

the punishment awarded in the departmental proceeding cannot subsists. 

The provision of regulation 863 of Police Regulations, 1943 thus appears 

to be inconsistent with the underlying principle of the provision of Section 

42 of the Public Servants Act of 2018. It is a well-established principle 

that in case of any inconsistency between an Act and a Regulation, the 

Act shall prevail.  

With the foregoing discussions and findings we are inclined to hold 

that, the respondents are under a lawful obligation to reinstate the 

petitioner in service.  

In the given facts and circumstances, we find substance in the Rule 

and the supplementary Rule. In the result the both the Rule and the 

supplementary Rule are made absolute. 

The impugned order dated 09.08.2020 discharging the petitioner 

from service (Annexure-E), order dated 10.11.2020 dismissing the appeal 
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(Annexure F-1) and the memo dated 13.05.2024 (Annexure-K-1/Q) 

rejecting the petitioner’s application for reinstatement are hereby declared 

without any lawful effect and accordingly set aside. 

The respondents are hereby directed to reinstate the petitioner in his 

service giving effect from the date of discharge from service, that is, from 

09.08.2020 and to provide him all the arrear salaries and benefits in 

accordance with law within 30 (thirty) days from receipt of this order.  

However, there is no order as to costs. 

Let a copy of this judgment and order be communicated to the 

concerned authorities at once. 

 

 

Justice Sashanka Shekhar Sarkar, J: 

 

 I agree. 

 

 

 

Farida B.O 

 


