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S.M. Maniruzzaman, J: 

  
In the instant Appeal, under Section 42 (1)(Ga) of the Value Added 

Tax Act, 1991 (in short, the Act, 1991) is directed against the order dated 

07.02.2011 passed by respondent No. 1, Customs, Excise and VAT 
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Appellate Tribunal, (in short, the Tribunal) under Nathi No.  ¢pC¢i¢V/−LCp 

(iÉ¡Y~)-91/2010 (the impugned order) dismissing the appeal and affirming the 

order dated 28.02.2010 passed by respondent No. 2 in Nathi No. 4bÑ/Hm¢VCE-

j§pL/BCe/272/CE¢e¢mi¡l/Bf£m/10/1041 (3) and order dated 07.01.2010 passed 

by respondent No. 3 in Nathi No. 4/Hm¢VCE (j§pL)/37/CE¢e¢mi¡l/j§x Ae¤x/07/f¡VÑ-

06/151 enhancing the price of the imported finished products declared by 

the appellant.    

Facts, relevant for disposal of the appeal, in short, are that the 

appellant “Unilever Bangladesh Limited” is a public limited company 

incorporated under the Companies Act, 1994. The appellant company is the 

one of the leading Fast Moving Consumer Goods (FMCG) manufacturing 

and marketing high quality international branded products. In course of 

business, the appellant obtained “Central VAT Registration” for supplying 

its manufactured products in the local market. The appellant regularly 

submits price declaration for fixation of the base value of its manufacturing 

items. Accordingly, on 17.12.2009 the present appellant submitted price 

declaration of 7(seven) imported finished products of “Dove Brand” 

namely (1) Dove hair Fall Therapy Shampoo 90 gm (2) Dove Intense 

Damage Therapy Shampoo 175 gm (3) Dove hair Fall Therapy Shampoo 

175 gm (4) Dove Dry Therapy shampoo 175 gm (5) dove Intense Damage 

therapy Shampoo 375 gm (6) dove hair Fall Therapy Shampoo 375 gm (7) 

Dove Dry Therapy shampoo 375 gm to respondent No. 3 under section 

5(2) of the Act, 1991 and rule 3 of the Value Added tax Rules, 1991 

(Rules- 1991) through MUSHUK Form-1 along with necessary cost 

analysis sheet and related Bills of Entry. The appellant’s price declaration 
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also included inter-alia imported cost, all input costs at the selling stage 

including advertisement, warehouse and distribution cost and services 

directly related to the selling stage, as well as value addition such as 

proportionate administrative overhead, market research, marketing and 

selling expenses. The value addition also included estimated profit. Such 

price declaration of the appellant has/had been approved by the concerned 

VAT authority from time to time. After submitting the above price 

declaration respondent No. 3 most illegally and arbitrarily rejected the 

same by order dated 7.1.2010 passed in Nathi No. ৪/এল�টইউ (মূসক) 

/৩৭/Ain/ইউিনিলভার/মঃৃ অনুঃ/০৭/পাট� -০৬/১৫১ enhancing the price of the products on 

the following grounds; 

“এস আর ও নং ১৭২-আইন/২০০৪/৪১৮-মূসক, তাং ১০/০৬/০৪ ি$ঃ এর (১) নং 

শেত� উে'খ রেয়েছ +য, “ব.বসায়ী” পয �ােয় মূল. সংেযাজন হার দশ শতাংশ 

হেব। িক5 পয �ােলাচনায় +দখা যায় +য +মসাস � ইউিনিলভার বাংলােদশ িলঃ এর 

দািখলকৃত মূেল.র +7ে8 +ক9ীয় +সলস িডেপা হেত +;তা বা +ভা<া পয �= 

দু'ধােপ পণ. সরবরাহ করেত @িতAেরই কমপে7 ১০% কের ২০% বা 

তেতািধক হাের মূল. সংেযাজন +দিখেয় থােক। বাAেব +মসাস � ইউিনিলভার 

বাংলােদশ িলঃ তােদর আেলাচ. "Dove Brand" এর িবিভC সাইেজর পেণ.র 

+7ে8 ইেতাপূেব � িবিভC মুসক িবভাগীয় কম �কত�ােদর কায �ালেয় +য মূল. 

সংেযাজেনর হার দািখল কেরেছন তার সেব �াE হার ৪.৪% এবং সব �িনF হার 

৩.২%। এ+7ে8 সেব �াE হার ৪.৪% ধরেলও মূল্য সংেযাজন পিরেশােধর 

পিরমান দাড়ায় ১০০ টাকার পেণ.র +7ে8 ৪.৪ x ১৫৭% = ০.৬৬ টাকা। 

+সে7ে8 +মাট মূল. সংেযাজেনর পিরমান দাড়ঁায় ৪.৪০ টাকা ০.৬৬ টাকা = 

৫.০৬ টাকা। উে'খ. এ দJেরর প8 নং ৪/এল�টইউ/মূসক/২৩৬/ইউিনিলভার 

কারখানা/কKাক/মূঃঅনুঃ/০৮/পাট�-৩/৬৯৯৫, তাং ৩১/১২/০৯ এর মাধ.েম @িত 

ধােপ িক পিরমাণ মূল. সংেযাজন করা হয় উহা তথ. সরবরাহ করার জন. বলা 
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হেলও িনিদ�M সমেয়র মেধ. দািখল কেরনিন। বণ �নামেত িডিNিবউটর হেত 

খুচরা পয �ােয় মূল. সংেযাজেনর পিরমান ১০% ধরেলও +মাট মূল. সংেযাজেনর 

পিরমান দাড়ঁায় ১০% + ৫.০৬% = ১৫.০৬%। +সে7ে8 +দখা যায় +য, 

দািখলকৃত মূল. সংেযাজন ২০% বা তেতািধক হাের হেলও সরকার বাদী 

সংেযাজেনর +বে8 @েদয় রাজO হেত বPQত হয়।“ 

Challenging the said order, the appellant preferred appeal before 

respondent No. 2, the Commissioner, Large Tax Payer Unite (LTU) upon 

hearing the appeal, the Commissioner affirmed the order of the respondent 

No. 3 (Division Officer) by order dated 28.02.2010. 

 Being aggrieved thereby, the appellant preferred an appeal before the 

Customs, Excise and VAT Appellate Tribunal (Tribunal) being Appeal No. 

CEVT/Case (VAT)-91/2010 and after hearing the contending parties, the 

Tribunal dismissed the appeal and thereby affirmed the order of the 

Commissioner.  

 Being aggrieved by and dissatisfied with the order of the Tribunal, 

the appellant preferred the instant appeal under Section 42 (1)(Ga) of the 

Act, 1991 before this Court. 

Mr. Mohammad Jamal Hossain, the learned Advocate appearing for 

the appellant, mainly submits that the impugned order passed by the 

respondents are ex facie illegal, untenable in law, and liable to be set aside, 

as the same were passed in violation of section 5(2) of the Act, 1991, rule 

3(3) of the Rules, 1991 and in total disregard of Nathi No. 1(38) j§pL h¡Ù¹x 

fZÉ/96(Awn)/03(8) issued by the National Board of Revenue (NBR).  
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Mr. Hossain next submits that the impugned orders are liable to be 

set aside as they were passed on a misinterpretation of SRO No. 172-

Ain/2004/418-Mushak dated 10.06.2004. By referring the orders passed by 

the Tribunal in িসইিভ�ট +কইস (ভ.াট)-১১৩/২০১০ and িসইিভ�ট/+কইস (ভ.াট)-

১১৪/২০১০. Mr. Hossain further submits that in similar issue another Bench 

of the Tribunal allowed the appeals by reversing the orders passed by the 

respondent Nos. 2 and 3 and, as such, the matter has already been settled 

by Tribunal. In view of the above, the appeal may be allowed setting aside 

the impugned order. 

On the other hand, Mr. Akhtar Farhad Zaman, the learned Deputy 

Attorney General appearing for the respondent-Government submits that 

the Commissioner, as well as the Tribunal, upon considering the value of 

the products, relevant law and rules, rightly affirmed the value fixed by the 

Divisional Officer and as such, there is no illegality in the impugned 

orders. 

 We have heard the learned Advocate for the appellant, the learned 

Deputy Attorney General for the respondent-Government and have perused 

the memo of appeal and the materials on record so appended thereto. 

It, however appears that respondent No. 3, Divisional Officer relying 

upon certain price declarations allegedly submitted by the appellant before 

another Divisional Officer and considering the said declaration determined 

the value on the basis of retail price @3.2-4.4%. In this regard, neither the 

Divisional Office nor the Commissioner nor the Tribunal examined any 

material on record or any file of the alleged Divisional Office, where such 
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declarations were purportedly submitted. Respondent No. 3 approved the 

impugned price declaration on 07.01.2010 holding “........h¡Ù¹−h ®kM¡−e 

CE¢e¢mi¡l h¡wm¡−cn ¢mx a¡−cl A¡−m¡QÉ “Dove Brand” Hl ¢h¢iæ p¡C−Sl f−ZÉl ®r−œ 

C¢af§−hÑ ¢h¢iæ j§pL ¢hi¡N£u LjÑLaÑ¡−cl L¡kÑ¡m−u −k j§mÉ pw−k¡S−el q¡l c¡¢Mm L−l−Re a¡l 

p−hÑ¡µQ q¡l 4.4% Hhw phÑ¢ejÀ q¡l 3.2%z........” 

Moreover, the appellant in the memorandum of appeal filed before 

the Commissioner as well as the Tribunal categorically stated that Unilever 

Bangladesh Limited had never declared the product value before any other 

VAT Division. Despite such assertion, the Divisional Officer enhanced the 

value @3.2% to 4.5% relying upon the so called documents. In the 

impugned order, the authorities below failed to specify the source from 

which Divisional office obtained the alleged price declaration.  

In the above context, we have no hesitation to hold that all the 

authorities below relied upon baseless and hypothetical documents 

approved the price declaration in question.  

The procedure of declaration and approval of value is prescribed in 

rule 3(3) of the Rules, 1991 the relevant provision of which is quoted 

below for ready reference; 

“[৩। মূল� সংেযাজন কর বা, ���মত, মূল� সংেযাজন কর ও 

স�ূরক �� ধােয �র জন� মূল� �ঘাষণা। -আইন এর ধারা ৫ ও ধারা 

৭ এর উেUশ. পূরণকেV করেযাগ. পণ. সরবরােহর পূেব � িনবিWত 

ব.P< তৎকতৃ�ক উৎপািদত বা সরবরাহেযাগ. পেণ.র ওপর @েদয় মূল. 

সংেযাজন কর বা, +7ত্রমত, মূল. সংেযাজন কর ও সYূরক Z[ 

ধােয �র লে7. সংি\M পেণ.র উপকরণ-উৎপাদ সYক� বা সহগ (input-

output co-efficient) সহ মূল.িভি] সYিক�ত এক�ট +ঘাষণা ফরম 
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"মূসক-১" দুই @েA সংি\M এলকার িবভাগীয় কম �কত�ার িনকট দািখল 

কিরেবন এবং উ<aপ দািখলকৃত +ঘাষণার িভি]েতই, +ঘাষণা দািখেলর 

তািরখ হইেত, িনবিWত ব.P< তাহার সরবরাহেযাগ. পেণ.র ওপর @েদয় 

কর িনধ �ারণ ও পিরেশাধপূব �ক পণ. সরবরাহ কিরেত পািরেবন।] " 

1(L)................................ 

1(M).............................. 

1(N)................................... 

1(O).............................. 

1(P).......................... 

(2)................................ 

(2L)........................... 

(2M).................................. 

(3) উপ-িবিধ (১) বা (২) বা িবিধ ৩খ) অনুযায়ী +ঘািষত মূল.িভি]র 

িবষেয় পরবতc সমেয় িবভাগীয় কম �কত�া, সােক�ল 'রাজO কম �কত�া, 

অথবা কিমশনােরর িনকট হইেত 7মতা@াJ অন.েকােনা মূল. 

সংেযাজন কর কম �কত�া কতৃ�ক এতদুেUেশ. পিরচািলত তদে= বা 

বাজার জিরেপ অথবা সােক�ল, িবভাগ বা কিমশনােরর দJের রি7ত 

অিভC বা অনুaপ বা সমজাতীয় পেণ.র মূল. সংেযাজেনর পিরমাণ ও 

িবভাজন, @িতeােনর @কৃত ব.য়, +ঘািষত মূল. [*] বা বাজার মূল. 

সং;া= তথ. উপাে]র িভি]েত পিরচািলত তদে= বা জিরেপ] @াJ 

তেথ.র িভি]েত যিদ @তীয়মান হয় +য, 

(ক) পেণ.র +ঘািষত মূল.িভি] আইেনর ধারা ৫ এর সিহত 

অসhিতপূণ �, বা 

(খ) একই অিধে78 বা অন.েকােনা অিধে7ে8র অনুaপ 

@কৃিত ও iণগতমােনর পেণ.র মূল.িভি]র তj লনায় +ঘািষত 

মূল.িভি] উে'খেযাগ. পিরমােণ কম, বা 

(গ) ফরম ["মূসক-১” বা, +78মত, "মূসক-১খ"] এ @দিশ �ত 

মূল. সংেযাজেনর পিরমাণ উে'খেযাগ.ভােব কম, বা 

(ঘ) পেণ.র সরবরাহকারী ও সরবরাহ mহীতার মেধ. িবদ.মান 

+কােনা সYেক�র কারেণ বা তাহােদর পারnিরক বা +যেকােনা 
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এক পে7র আিথ �ক সুিবধা লােভর উেUেশ. +ঘািষত মূল.িভি] 

উে'খেযাগ.ভােব কম, 

এবং +সই কারেণ মূল. সংেযাজন কর বা, +78মত, মূল. সংেযাজন কর ও সYূরক Z[ কম 

পিরেশািধত হইয়ােছ বা হইেত পাের, তাহা হইেল িবভাগীয় কম �কত�া, [Eপ-িবিধ (৭) এর িবধান 

অনুযায়ী @েয়াজনীয় ব.বoা mহেণর জন. কিমশনারেক অবিহত কিরেবন।] 

ব.াখ.া।-এই উপ-িবিধর অধীেন িবভাগীয় কম �কত�া কতৃ �ক মূল.িভি] ও 

কর িনধ �ারেণর কারেণ, আইন বা এই িবিধমালার অধীেন সংঘ�টত 

+কােনা অপরােধর দp সYিক�ত িবধােনর কায �কািরতা 7ুq হইেব না।" 

তেব শত� থােক +য, িবভাগীয় কম �কত�া মূল. +ঘাষণা @ািJর [পেনর] 

কায �িদবেসর মেধ. উি'িখত কায �;ম সYC কিরেত ব.থ � হইেল +ঘািষত মূল. 

িবষেয় তাহার +কােনা আপি] নাই বিলয়া গণ. হইেব।] 

(6)................................ 

(7).................................. 

(8).................................... 

(9)........................................ 

(3L)............................................ 

(3LL)....................................... 

(3M)............................................ 

It, however appears from the quoted provision of rule 3(1) that, in 

order to achieve the objectives of section 5 and 7 of the Act, any registered 

person before supplying of taxable goods produced or supplied by him 

shall submit a declaration in "Mushak Form-1" in two sets, to the 

concerned Divisional Officer for the purpose of determining Value Added 

Tax and Supplementary Duty, where applicable including input-output co-

efficient of the concerned goods relating to the base value. On the basis of 

such declaration, and from the date of declaration, the registered person 

may supply the goods after determining and paying to the taxes payable on 

such goods. 
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Rule 3(3) further provides that upon investigation or survey 

conducted by the Divisional Officer, Circle Revenue Officer or any other 

Value Added Tax Officer authorized by the concerned Commissioner, if it 

appears that- 

(a) the declared value base is inconsistent with section 5 of the 

Act, or 

(b) the declared value base is significantly lower than that of 

goods or similar goods, or 

(c) the amount of value addition shown in "Mushak Form-1” 

or "Mushak Form-1kha" is substantially low, or 

(d) the declared value base is substantially lower because of 

special relationship between supplier and recipient of the 

goods. 

and for this reason, Value Added Tax and Supplementary Duty has 

been or may be under paid, then the Divisional Officer shall inform the 

Commissioner to take necessary measures in accordance with sub-rule (7). 

In the instant case the Divisional Officer without conducting 

investigation or survey on similar goods in the same Divisional Office or 

without comparing the market price as required under rule 3(3), fixed the 

base value of the appellant’s goods relying upon the baseless and 

hypothetical values which is not accepting under the law.  

Moreover the National Board of Revenue under signature of the 

Second Secretary issued a order bearing Nathi No. 1(38)j§pL h¡Ù¹x 

fZÉ/96(Awn-1)/ 03(8) a¡¢lMx 13/01/2010 in favour of the appellant company, 

the relevant part of which is quoted below for ready reference: 
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“উপযু �< িবষয় ও সূে8র @িত সদয় দৃ�M আকষ �ণপূব �ক জানােনা যােr +য, 

ইউিনিলভার বাংলােদশ িলঃ এর পিরেবশকগণ কতৃ �ক +ঘািষত মূল. mহণ না 

করার িবষেয় সূে8 বিণ �ত আেবদন পয �ােলাচনা করা হেয়েছ। িবভাগীয় 

কম �কত�ার িনকট যেথM তথ. না থাকেল বা খুচরা িবে;তা +বশী মূেল. (MRP) 

পণ. িবP; কের এই অজহুােত +ঘািষত মূল. অেপ7া +বশী মূল. িনaপণ করা 

মূল. সংেযাজন কর আইনেক অনুসরণ কের না। পণ. সরবরাহকারী িকংবা 

িবে;তা +ঘািষত মূল. অেপ7া +বশী মূল. mহেণর িবষয়�ট তদে= @মািনত না 

হেল +ঘািষত মূল.ই যথাথ � িহেসেব িবেবচ.। 

০২। এমতাবoায়, সকল িবভাগীয় কম �কত�ােদর মূল. সংেযাজন কর িবিধমালা, 

১৯৯১ এর িবিধ ৩ এ বিণ �ত িবধান অনুযায়ী মূল. +ঘাষনা যাচাই-বাছাই এবং 

অনুেমাদেনর জন. িনেদ�শনা @দােনর জন. আিদM হেয় তােঁক অনুেরাধ করা 

হেলা।” 

From the context of the letter, it appears that the National Board of 

Revenue directed the concerned Divisional Officer not to fix any base 

value merely relying on the MRP price, which inconsistent with the VAT 

Act. It was further directed that unless upon investigation it is proved that 

the supplier or seller received a price higher than the declared price the 

declared price shall be treated as the proper value. The National Board of 

Revenue also directed the concerned authority to determine the value of the 

appellant’s products strictly in accordance with the provisions of the VAT 

Act and Rules.  

In the instant case, it appears from the record that respondent No. 3, 

without following the provisions of rule 3(3) of the Rules, 1991, as well as 

the NBR’s order dated 13.01.2010, enhanced the value while approving the 
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price declaration and both the appellate authorities below without 

considering the relevant provisions of law affirmed the same.  

Furthermore, we have examined the order passed by the Tribunal in 

VAT Appeal Nos. 113 and 114 of 2010, where similar facts were involved 

and the Tribunal, relying upon the NBR’s order and rule 3(3) of the Rules, 

1991, approved the appellant’s price declaration fixing the base value 

accordingly. 

Considering above facts and circumstances of the cases as well as 

the provision of law, we find substance in the submission so advanced by 

the learned Advocate for the appellant and find merit in the appeal, 

accordingly, the appeal is allowed.  

The impugned order dated 07.02.2011 passed by the respondent No. 

1, Customs, Excise and VAT Appellate Tribunal under Nathi No.  

¢pC¢i¢V/−LCp (iÉ¡Y~)-91/2010 dismissing the appeal and affirming the order 

dated 28.02.2010 passed by the respondent No. 2 in Nathi No. 4bÑ/Hm¢VCE-

j§pL/BCe/ 272/CE¢e¢mi¡l/Bf£m/10/1041 (3)  and the order dated 07.01.2010 

passed by the respondent No. 3 in Nathi No. 4/Hm¢VCE (j§pL)/37/CE¢e¢mi¡l/j§x 

Ae¤x/07/f¡VÑ-06/151 as VAT is hereby set-aside and thereby affirmed the 

value submitted by the appellant dated 17.12.2009 by MUSHUK Form-1. 

There will be no order as to costs.  

 Send down the lower Court’s record at once. 

  

Dihider Masum Kabir, J: 

I agree.  
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