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S.M. Maniruzzaman, J:

In the instant Appeal, under Section 42 (1)(Ga) of the Value Added
Tax Act, 1991 (in short, the Act, 1991) is directed against the order dated

07.02.2011 passed by respondent No. 1, Customs, Excise and VAT



Appellate Tribunal, (in short, the Tribunal) under Nathi No. Fi2fe/teza
(®715)-53/20%0 (the impugned order) dismissing the appeal and affirming the
order dated 28.02.2010 passed by respondent No. 2 in Nathi No. 84/«=538-

TI/S187/2 92 /Z A feTe R /wA#/50/508) (©) and order dated 07.01.2010 passed
by respondent No. 3 in Nathi No. 8/9=3E (331%)/0 /28 eTel7/343 Sqs/09/7/15-
oY/5&> enhancing the price of the imported finished products declared by
the appellant.

Facts, relevant for disposal of the appeal, in short, are that the
appellant “Unilever Bangladesh Limited” is a public limited company
incorporated under the Companies Act, 1994. The appellant company is the
one of the leading Fast Moving Consumer Goods (FMCG) manufacturing
and marketing high quality international branded products. In course of
business, the appellant obtained “Central VAT Registration” for supplying
its manufactured products in the local market. The appellant regularly
submits price declaration for fixation of the base value of its manufacturing
items. Accordingly, on 17.12.2009 the present appellant submitted price
declaration of 7(seven) imported finished products of “Dove Brand”
namely (1) Dove hair Fall Therapy Shampoo 90 gm (2) Dove Intense
Damage Therapy Shampoo 175 gm (3) Dove hair Fall Therapy Shampoo
175 gm (4) Dove Dry Therapy shampoo 175 gm (5) dove Intense Damage
therapy Shampoo 375 gm (6) dove hair Fall Therapy Shampoo 375 gm (7)
Dove Dry Therapy shampoo 375 gm to respondent No. 3 under section
5(2) of the Act, 1991 and rule 3 of the Value Added tax Rules, 1991
(Rules- 1991) through MUSHUK Form-1 along with necessary cost

analysis sheet and related Bills of Entry. The appellant’s price declaration



also included inter-alia imported cost, all input costs at the selling stage
including advertisement, warehouse and distribution cost and services
directly related to the selling stage, as well as value addition such as
proportionate administrative overhead, market research, marketing and
selling expenses. The value addition also included estimated profit. Such
price declaration of the appellant has/had been approved by the concerned
VAT authority from time to time. After submitting the above price
declaration respondent No. 3 most illegally and arbitrarily rejected the
same by order dated 7.1.2010 passed in Nathi No. 8.8 (PT7F)
/0q/Ain/RERITSR/Ts Wz/09/7MT6 -ow/5¢s enhancing the price of the products on

the following grounds;
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Challenging the said order, the appellant preferred appeal before
respondent No. 2, the Commissioner, Large Tax Payer Unite (LTU) upon
hearing the appeal, the Commissioner affirmed the order of the respondent
No. 3 (Division Officer) by order dated 28.02.2010.

Being aggrieved thereby, the appellant preferred an appeal before the
Customs, Excise and VAT Appellate Tribunal (Tribunal) being Appeal No.
CEVT/Case (VAT)-91/2010 and after hearing the contending parties, the
Tribunal dismissed the appeal and thereby affirmed the order of the
Commissioner.

Being aggrieved by and dissatisfied with the order of the Tribunal,
the appellant preferred the instant appeal under Section 42 (1)(Ga) of the

Act, 1991 before this Court.

Mr. Mohammad Jamal Hossain, the learned Advocate appearing for
the appellant, mainly submits that the impugned order passed by the
respondents are ex facie illegal, untenable in law, and liable to be set aside,
as the same were passed in violation of section 5(2) of the Act, 1991, rule
3(3) of the Rules, 1991 and in total disregard of Nathi No. S(ob) T 083

AT/ (TX)/090(b) issued by the National Board of Revenue (NBR).



Mr. Hossain next submits that the impugned orders are liable to be
set aside as they were passed on a misinterpretation of SRO No. 172-
Ain/2004/418-Mushak dated 10.06.2004. By referring the orders passed by
the Tribunal in 736 35T (@N6)-Ss9/20% and RSB/ (©N6)-
9%8/20%0. Mr. Hossain further submits that in similar issue another Bench
of the Tribunal allowed the appeals by reversing the orders passed by the
respondent Nos. 2 and 3 and, as such, the matter has already been settled
by Tribunal. In view of the above, the appeal may be allowed setting aside

the impugned order.

On the other hand, Mr. Akhtar Farhad Zaman, the learned Deputy
Attorney General appearing for the respondent-Government submits that
the Commissioner, as well as the Tribunal, upon considering the value of
the products, relevant law and rules, rightly affirmed the value fixed by the
Divisional Officer and as such, there is no illegality in the impugned

orders.

We have heard the learned Advocate for the appellant, the learned

Deputy Attorney General for the respondent-Government and have perused

the memo of appeal and the materials on record so appended thereto.

It, however appears that respondent No. 3, Divisional Officer relying
upon certain price declarations allegedly submitted by the appellant before
another Divisional Officer and considering the said declaration determined
the value on the basis of retail price @3.2-4.4%. In this regard, neither the
Divisional Office nor the Commissioner nor the Tribunal examined any

material on record or any file of the alleged Divisional Office, where such



declarations were purportedly submitted. Respondent No. 3 approved the
impugned price declaration on 07.01.2010 holding “........ IBE @A
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Moreover, the appellant in the memorandum of appeal filed before
the Commissioner as well as the Tribunal categorically stated that Unilever
Bangladesh Limited had never declared the product value before any other
VAT Division. Despite such assertion, the Divisional Officer enhanced the
value @3.2% to 4.5% relying upon the so called documents. In the
impugned order, the authorities below failed to specify the source from

which Divisional office obtained the alleged price declaration.

In the above context, we have no hesitation to hold that all the
authorities below relied upon baseless and hypothetical documents

approved the price declaration in question.

The procedure of declaration and approval of value is prescribed in
rule 3(3) of the Rules, 1991 the relevant provision of which is quoted

below for ready reference;
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It, however appears from the quoted provision of rule 3(1) that, in
order to achieve the objectives of section 5 and 7 of the Act, any registered
person before supplying of taxable goods produced or supplied by him
shall submit a declaration in "Mushak Form-1" in two sets, to the
concerned Divisional Officer for the purpose of determining Value Added
Tax and Supplementary Duty, where applicable including input-output co-
efficient of the concerned goods relating to the base value. On the basis of
such declaration, and from the date of declaration, the registered person
may supply the goods after determining and paying to the taxes payable on

such goods.



Rule 3(3) further provides that upon investigation or survey
conducted by the Divisional Officer, Circle Revenue Officer or any other
Value Added Tax Officer authorized by the concerned Commissioner, if it
appears that-

(a) the declared value base is inconsistent with section 5 of the
Act, or

(b) the declared value base is significantly lower than that of
goods or similar goods, or

(c) the amount of value addition shown in "Mushak Form-1~
or "Mushak Form-1kha" is substantially low, or

(d) the declared value base is substantially lower because of
special relationship between supplier and recipient of the
goods.

and for this reason, Value Added Tax and Supplementary Duty has
been or may be under paid, then the Divisional Officer shall inform the
Commissioner to take necessary measures in accordance with sub-rule (7).

In the instant case the Divisional Officer without conducting
investigation or survey on similar goods in the same Divisional Office or
without comparing the market price as required under rule 3(3), fixed the
base value of the appellant’s goods relying upon the baseless and
hypothetical values which is not accepting under the law.

Moreover the National Board of Revenue under signature of the
Second Secretary issued a order bearing Nathi No. (o)< B3
AlT/oY(TH-3)/ 00(br) SIfF¥e 30/od/2050 in favour of the appellant company,

the relevant part of which is quoted below for ready reference:
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From the context of the letter, it appears that the National Board of
Revenue directed the concerned Divisional Officer not to fix any base
value merely relying on the MRP price, which inconsistent with the VAT
Act. It was further directed that unless upon investigation it is proved that
the supplier or seller received a price higher than the declared price the
declared price shall be treated as the proper value. The National Board of
Revenue also directed the concerned authority to determine the value of the
appellant’s products strictly in accordance with the provisions of the VAT

Act and Rules.

In the instant case, it appears from the record that respondent No. 3,
without following the provisions of rule 3(3) of the Rules, 1991, as well as

the NBR’s order dated 13.01.2010, enhanced the value while approving the
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price declaration and both the appellate authorities below without

considering the relevant provisions of law affirmed the same.

Furthermore, we have examined the order passed by the Tribunal in
VAT Appeal Nos. 113 and 114 of 2010, where similar facts were involved
and the Tribunal, relying upon the NBR’s order and rule 3(3) of the Rules,
1991, approved the appellant’s price declaration fixing the base value

accordingly.

Considering above facts and circumstances of the cases as well as
the provision of law, we find substance in the submission so advanced by
the learned Advocate for the appellant and find merit in the appeal,

accordingly, the appeal is allowed.

The impugned order dated 07.02.2011 passed by the respondent No.
1, Customs, Excise and VAT Appellate Tribunal under Nathi No.
F12fef6/ta23 (o5iF)-53/2050 dismissing the appeal and affirming the order
dated 28.02.2010 passed by the respondent No. 2 in Nathi No. 84/«=528-
TIH/SE/ 293/28fTo™/e4A#/50/508) (©) and the order dated 07.01.2010
passed by the respondent No. 3 in Nathi No. 8/4=168T (371%)/0q/28 M eTel7/43
wq3/0q/7G-0u/5¢> as VAT is hereby set-aside and thereby affirmed the
value submitted by the appellant dated 17.12.2009 by MUSHUK Form-1.

There will be no order as to costs.

Send down the lower Court’s record at once.

Dihider Masum Kabir, J:

I agree.



M.A. Hossain-.B.O.
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