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In this revision Rule was issued calling upon the opposite party No.
1 to show cause as to why the impugned judgment and order No. 10 dated
12.03.2024 passed by the learned Joint District Judge and Arbitration
Court, Dhaka in Title Suit No. 11 of 2023 (Previously Title Suit No. 515
of 2013) staying proceedings of Title Suit No. 11 of 2023 till disposal of
Title Suit No. 123 of 2016 (Previously Title Suit No. 1945 of 2008)
pending before the learned Joint District Judge, Arbitration Court, Dhaka
should not be set aside and/or pass such other or further order or orders as

to this Court may seem fit and proper.

Facts relevant for disposal of this Rule, in short, are that the

opposite party No.l, as plaintiff, filed Title Suit No. 1945 of 2008 in



central filing before the District Judge, Dhaka which was renumbered as
Title Suit No. 123 of 2016 on transfer to the court of Joint District Judge,
Arbitration Court, Dhaka for hearing and disposal praying for decree of

declaration in the following terms;
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Present petitioner, as defendant No. 1, appeared in suit filed written
statement and in usual course contesting the suit. The suit ultimately
reached at the stage of recording evidences and evidence P.Ws have
become closed and D.Ws. continuing. At this stage, the defendant No. 1
along with 4 others filed Title Suit No. 515 of 2023 in the Court of Joint
District Judge, 2™ Court, Dhaka against the opposite party No. 1 (plaintiff
in Title Suit No. 123 of 2016) for decree of declaration in the following

terms;
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After receipt of summon, the defendant No. 1 entered into
appearance and filed an application under Section 10 of the Code of Civil
Procedure praying for stay further proceeding of the suit till disposal of

earlier Title Suit No. 123 of 2016 which is at the stage of final disposal.

Before hearing of the application under section 10 CPC, plaintiffs
in Title Suit No. 11 of 2023 filed a Miscellaneous Case before the District
Judge, Dhaka for withdrawing Title Suit No. 11 of 2023 from the court of
Joint District Judge, 2™ Court and transfer the same to the court of Joint
District Judge, Arbitration Court, Dhaka for analogous hearing with Title
Suit No. 123 of 2016. Learned District Judge by its judgment and order

dated 23.11.2023 allowed the application and transferred the Title Suit



No. 515 of 2023 (11 of 2023) to the Court of Joint District Judge,

Arbitration Court, Dhaka for analogous hearing with Title Suit No. 123 of

2016. After receipt of record by the court concerned the defendant No. 1

took step for hearing application under Section 10 of the Code of Civil

Procedure. The trial court after hearing allowed the application and stayed

further proceeding of Title Suit No. 11 of 2023 till disposal of Title Suit

No. 123 of 2016. At this juncture, the petitioner moved this Court by

filing this revisional application under section 115(1) of the Code of Civil

Procedure and obtained the present Rule and order of stay.

Mr. ANN.M. Ashiqur Rahman Khan, learned Advocate appearing

for the petitioner submits that earlier suit filed by opposite party No. 1 is

not against all the plaintiffs in subsequent Title Suit No.11 of 2023. The

property involve in both the suits though same but the reliefs sought for

by the plaintiffs in Title Suit No. 123 of 2016 and Title Suit No. 11 of

2023 are totally different from each other and for determination of the

dispute between the parties in two separate suits issues have to be framed

differently, therefore, issues for disposal of both the suits are not same. In

the event of staying further proceeding of subsequent Title Suit No. 11 of



2023 the reliefs prayed for by the plaintiffs will remain undecided

affecting the legal right of the plaintiffs in Title Suit No. 11 of 2023.

He argued that when learned District Judge allowed the application

under Section 24 of the Code, directing the trial court to hear and dispose

of both the suits analogously, meaning thereby, the court should dispose

of both the suits analogously by a single judgment, but the trial court

defying the direction of the superior court took the matter of hearing

application under Section 10 and most unfortunately stayed further

proceeding of Title Suit No. 11 of 2023 till disposal of Title Suit No. 123

of 2016 filed by the opposite party No. 1, as plaintiff, in which the issues

and the reliefs are not same, as such, the trial court has committed error

of law in the decision occasioning failure of justice.

Mr. Md. Sadekur Rahman, learned Advocate appearing for the

opposite party No. 1 submits that admittedly the suit property involve in

both the suits are same, both in nature and quantum. The defendant in

earlier suit is one of the plaintiffs in the instant suit, who by filing written

statement did not disclose the fact that the property in question acquired

by five brothers by way of inheritance but he claimed that the property

owned by him solely.



He submits that the defendant No. 1 in Title Suit No. 123 of 2016
suppressed the fact of acquiring the property by all the heirs of Sabera
Khatun, consequently, the plaintiff in Title Suit No. 123 of 2016 did not
make the other heirs as defendants. He submits that Transfer
Miscellaneous Case No. 591 of 2023 was filed by the petitioners for
transfer of the Title Suit No. 515 of 2023 (11 of 2023) in which summon
notices were not served upon the opposite party and without service of
summon and in violation of provision of Section 24 the order was passed.

He submits that the defendant filed the application under Section 10
of the Code before filing miscellaneous case for transfer of the suit. The
order whatever passed by the learned District Judge is an administrative
order. However, after receipt of record in Title Suit No. 551 of 2023, the
court renumbered the same as Title Suit No. 11 of 2023. Since an
application under Section 10 of the Code of Civil Procedure remained
pending for disposal, the trial court rightly took the matter for hearing and
after hearing rightly observed that parties to the proceeding in both the
suits are same, subject matter is same and the relief whatever sought for
by the parties directly or indirectly related to each other, as such, in the

event of disposal of earlier suit which attained maturity and waiting for



argument the matter in dispute between the parties can be finally settled,

as such, the trial court by staying further proceeding of Title Suit No. 11

of 2023 has committed no illegality or error of law in the decision

occasioning failure of justice.

Heard the learned Advocates of both the sides, have gone through

the revisional application under Section 115(1) of the Code of Civil

Procedure, plaints in Title Suit No. 123 of 2016 and 11 of 2023,

application under Section 10 of the Code of Civil Procedure, judgment

and order passed by the learned District Judge in Miscellaneous Case No.

591 of 2023 and judgment and order of the trial court.

It is fact that opposite party No. 1 Md. Motaleb Hossain, as

plaintiff, filed Title Suit No. 123 of 2016 for declaration of title and for

declaring an ex parte decree dated 15.07.1993 passed in Title Suit No. 288

of 1985 to be null and void. The petitioner No. 1 in the present Rule as

defendant No. 1 appeared in suit, filed written statement and additional

written statement. The suit is now at the stage of argument. When the suit

reached at the stage of further hearing, the present petitioners filed another

Title Suit No. 11 of 2023 for the self same property against the same party

and without knowledge of the plaintiff in earlier suit got an order from



District Judge by filing Transfer Miscellaneous Case No. 591 of 2023 and

got the subsequent Title Suit No. 11 of 2023 transferred to the same court

for disposal of the same analogously with Title Suit No. 123 of 2016.

Before transfer, the plaintiff in earlier suit as defendant No. 1 filed an

application under Section 10 of the Code praying for stay further

proceeding of Title Suit No. 11 of 2023 till disposal of earlier Title Suit

No. 123 of 2016. The trial court after hearing by the impugned judgment

and order dated 12.03.2024 allowed the application and stayed further

proceeding of Title Suit No. 11 of 2023 till disposal of Title Suit No. 123

of 2016 holding that both the suits between the same parties, one filed in

the year 2008 and another filed in the year 2023, issues and reliefs sought

for are almost directly or indirectly same and also held that to avoid

conflicting decision and speedy disposal of the suit, stayed further

proceeding of Title Suit No. 11 of 2023, but the trial court ignored the

order of the learned District Judge, transferring subsequent suit to the

same court for analogous trial and disposal.

To appreciate the submissions of learned Advocates for both the

parties and the observations of the trial court, I have gone through the

plaints in Title Suit No. 123 of 2016 and Title Suit No. 11 of 2023, and



find that the prayers in both the suits are basically different from each
other. Though the dispute between the parties relating to same property
involved in both the suits. In Title Suit No. 123 of 2016, the plaintiffs
sought for a declaration of title in the property and 2" declaration against
an ex parte decree dated 15.07.1993 passed in Title Suit No. 280 of 1985
and also a registered sale deed No. 2939 of 1997 executed and registered
by the court pursuant to decree passed in Title Suit No. 288 of 1985. In
Title Suit No. 11 of 2023, the plaintiff-petitioners prayed for a declaration
of title in the suit property, 2" declaration to the effect that the deed
mentioned in schedule ‘Kha’ being number 5985 dated 31.10.2002 is
forged and fabricated, not binding upon the plaintiff, 3™ declaration to the
effect that mutation order dated 07.03.2006 passed in Mutation Case No.
147 of 2006 is illegal and other prayers ancillary to the principal prayers
to the plaint. For determination of dispute between the parties issues
framed in earlier Title Suit No. 123 of 2016 and to be framed in Title Suit
No. 11 of 2023 normally should be different from each other. In earlier
Title Suit No. 123 of 2016 there is no scope for declaring the deed of the
plaintiff to be illegal or not binding upon the defendant, similarly the

prayers made inTitle Suit No. 11 of 2023 cannot be given in Title Suit No.
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123 of 2016. It is true that after a long time of filing earlier suit in the year

2008, the petitioners, as plaintiff, filed Title Suit No. 11 of 2023 when

earlier suit attained maturity and waiting for argument, however, when the

learned District Judge transferred the subsequent suit with direction to

dispose of the same analogously with the Title Suit No. 123 of 2016, the

trial court ought to have heard both the suits giving a reasonable time to

the plaintiff in Title Suit No. 123 of 2016 to file written statement and

then framing issues and it will not take more time to dispose of both the

suits analogously. Because of staying further proceeding of subsequent

suit, the trial court instead of avoiding conflicting decision made a scope

of multiplicity of judicial proceeding. If both the suits are tried

analogously it could be disposed of by a single judgment and in the event

of analogous trial more time will not be required as both the parties

already adduced evidence in earlier suit and filed documents in support of

their respective claim. Had the trial court took step for analogous hearing

of both the suits as directed by the learned District Judge the matter in

dispute could have been finally disposed of by this time.

Apart from this, the trial court cannot defy direction of the superior

court, however, present opposite party if aggrieved by order of the learned
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District Judge could have moved before the Higher Court against the

order for analogous trial, but the trial court cannot avoid a direction given

by the superior court. Moreover, I think that justice will be met and the

purpose of the parties will be served if both the suits are tried analogously

and dispose of by a single judgment. Therefore, I find that the trial court

staying further proceedings in Title Suit No. 11 of 2023 has committed

error of law in the decision occasioning failure of justice.

In the result, the Rule is made absolute, however, without any order

as to costs.

Judgment and order of the trial court is hereby set aside. The trial

court is hereby directed to dispose of both the suits analogously by a

single judgment as per direction of the learned District Judge, giving

opportunity to the opposite party i.e., plaintiff in Title Suit No. 123 of

2016 to file written statement within one month and thereafter by framing

issues within 15 (fifteen) days and taking evidences of the parties, without

allowing any unreasonable adjournment to the plaintiffs in Title Suit No.

11 of 2023 and dispose of both the suits within shortest possible time

preferable within 04 (four) months.
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The order of stay granted at the time of issuance of the Rule stands

vacated.

Communicate a copy of this judgment to the court concerned at

once.

Md. Akteruzzaman Khan (B.O)



