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JUDGMENT
Zubayer Rahman Chowdhury, J: Civil Appeal No.91

of 2024, Civil Review Petition Nos.126-127 of 2023
and Civil Review Petition Nos.144 and 235, both of
2023, are directed against the judgment and order
dated 01.09.2022 passed by this Division in Civil
Appeal Nos.21-24 of 2011.

Briefly stated, facts relevant for disposal
of this appeal and the civil review petitions are
that the appellants/petitioners filed
Administration Tribunal Case No. 166 of 2007 and
Administration Tribunal Case No.22 of 2008 under
section 4(2) of the Administrative Tribunal Act,
1980 seeking a declaration that the order of
termination of their service, as contained in the
order dated 06.09.2007, was issued without lawful
authority and further praying that they should be
deemed to have continued in service with all
attending Dbenefits, stating, inter alia, that

pursuant to an advertisement published in the



daily Ittefaque on 23.09.2003, the
appellants/petitioners, having the requisite
qualifications, applied for being appointed in the
post of Upazilla/ Thana Election Officers and
they qualified in both the written and wviva voice
examination.

In the notification dated 04.09.2005, issued
by the Election Commission, Dhaka, it was
stipulated that the appellants/petitioners shall
be on probation for a period of two years and that
a Foundation training would be provided to them at
Bangladesh Public Administration Training Centre,
Savar, Dhaka (briefly, BPATC). In addition to the
Foundation training, the appellants/petitioners
would also be given other training. However, on
account of the wurgency 1in holding the National
Election in 2006, the appellants/petitioners were
not given any Foundation training. Instead, they
were asked to attend two training courses, each of
three days duration, which they completed
successfully and obtained certificates.
Thereafter, the appellants/petitioners were posted
in different Thanas/Upazillas as Election Officers
in November, 2005.

During the period of probation, a test was
arranged for the appellants/petitioners at the

Institute of Business Administration (briefly,



IBA), University of Dhaka through the MCQ
(Multiple Choice Questions) method in which they
duly participated, but the result was never
published. However, by notification dated
03.09.2007, the appellants/ petitioners were
terminated from service on the ground that their
performance during the probationary period was not
satisfactory. Hence, the cases before the
Administrative Tribunal.

The present respondents contested the cases by
filing written statements contending that the
appellants/petitioners’ performance during the
probationary period was unsatisfactory and, on
that count, their service had been terminated by
the Election Commission.

By the judgment and order dated 23.03.2009,
the Administrative Tribunal No.l, Dhaka dismissed
A.T. Case No.22 of 2008 and A. T. Case No.lob of
2007. Being aggrieved thereby, the appellants/
petitioners preferred A.A.T. Case Nos.134 of 2009,
139 of 2009, 143 of 2009 and 144 of 2009 before
the Administrative Appellate Tribunal, Dhaka and,
by judgment and order dated 12.04.2010, the
appeals were allowed on contest. Being aggrieved
thereby, the respondent no.l, as petitioner,
preferred Civil Petition for Leave to Appeal

No.1302 of 2010, 1303 of 2010, 1304 of 2010 and



1305 of 2010 Dbefore this Division and, upon
hearing, all the appeals were allowed by Jjudgment
and order dated 01.09.2022, which 1led to the
filing of Civil Review Petition no.143 of 2023,
Civil Review Petition nos.126-127 of 2023 and
Civil Review Petition nos. 235 and 144, both of
2023.

Leave was granted 1in Civil Review Petition
no.143 of 2023 and subsequently Civil Review
Petition nos. 126-127 of 2023, Civil Review
Petition nos. 144 and 235, Dboth of 2023, were
tagged for hearing along with the instant Civil
Appeal.

Mr. Probir Neogili, the learned Senior Advocate,
appearing along with Mr. Md. Salah Uddin Dolon and
Mr.Md. Ruhul Quddus, the learned Senior Advocates
on behalf of the appellants/petitioners, submits
that pursuant to the recruitment advertisement
dated 13.09.2003, the appellants/petitioners were
appointed in service through a rigorous selection
process comprising of written and wviva-voice
examination and the Notification regarding their
appointment was published in the Bangladesh
Gazette on 15.09.2005, following which their
training commenced on 09.11.2005. He further
contends that after the change of Government 1in

2006, the Election Commission, in an unprecedented



and arbitrary manner, compelled the
appellants/petitioners to sit for a test conducted
by IBA on 18.05.2007, which was not only beyond
the terms and conditions stipulated 1in the
recruitment advertisement, it also lacked the
backing of any Rules. However, although the result
of the said examination was never published, the
Election Commission terminated the services of the
appellants/petitioners on 06.09.2007, Jjust one day
before completion of their probationary period.

Mr. Neogi submits that pursuant to
appellants/petitioners’ appeal being allowed by
the Administrative Appellate Tribunal, Dhaka, the
Election Commission decided not to prefer any
appeal against the Jjudgment and order dated
12.04.2010 due to absence of sufficient grounds of
appeal, as evident from the Memo dated 22.06.2010,
and reinstated the appellants/petitioners in
service. Accordingly, a notification was published
in the Bangladesh Gazette on 25.05.2010 cancelling
the previous notification dated 03.09.2007
terminating their service and, consequent upon
their reinstatement in service, posting them as
Upazilla/Thana Election Officers 1in different
Districts throughout the country.

The learned Senior Counsel submits that after

the appellants/petitioners had been reinstated in



service, one Matiur Rahman Howlader, a total
stranger, filed Writ Petition No.4081 of 2010
challenging the appellants/petitioners
reinstatement in service, consequent upon which a
Division Bench of the High Court Division issued
Rule on 20.05.2010 along with a direction upon the
Election Commission not to allow the appellants/
petitioners to join in service for a period of one
month. However, the said Rule was discharged for
non-prosecution on 22.07.2010.

The learned Senior Counsel submits that
notwithstanding the fact that the aforesaid writ
petition was non-prosecuted by the said
petitioner, the very entertainment of the same by
the High Court Division was clearly without lawful
authority in wview of Article 117(2) of the
Constitution which imposes an embargo wupon the
High Court Division from entertaining any
proceeding or passing any order in respect of any
matter falling within the Jjurisdiction of the
Administrative Tribunal. Yet, 1in clear violation
of the Constitution, the learned Judge of the High
Court Division, for exceeding his jurisdiction and
authority, not only issued a Rule in the matter,
but also directed the Election Commission not to
allow the present appellants/petitioners to Jjoin

in their respective posts for a period of one



month. Taking advantage of this interim order, the
Government, through the Cabinet Secretary, filed
Civil Petition for Leave to Appeal Nos.1302 of
2010, 1303 of 2010, 1304 of 2010 and 1305 of 2010
before this Division.

The learned Senior Counsel contends that this
Division failed to consider that neither the
Government nor the Cabinet Division 1s an agent or
supervising body of the Election Commission, which
is an independent constitutional body, and hence,
not competent to file the appeals 1in question.
According to the learned Counsel, 1t 1is only the
Election Commission that 1is competent to do so.
Nevertheless, in gross violation of the Rules of
Business, the Cabinet Secretary proceeded to file
the appeals at the dictate of the Government.

On the other hand, the learned Additional
Attorney-General appearing on behalf of respondent
no.l and Mr. Muhammad Khalequzzaman Bhuiyan, the
learned Advocate appearing on behalf of respondent
no.2 made their respective submissions in support
of the impugned judgment and order dated
01.09.2022 passed by this Division.

Given the factual matrix discussed
hereinabove, this Division 1is now called upon to
decide two important issues; firstly, the issue of

locus standi and secondly, the authority of the



Government to override the decision of an
independent statutory body, namely, the Election
Commission.

In the instant appeal, leave was granted on
the following ground only, namely:

“Because, the Hon’ble Court failed to
consider that the Election Commission,
being an independent constitutional body,
accepted the order of reinstatement of
the petitioners in service and duly acted
upon the same by 1ssuing orders of re-
instatement and did not prefer any appeal

before this Hon’ble Division and
therefore, the purported appeal by the
Government, which is not an agent or
supervising body of the Election

Commission, was not a competent appeal in
the eye of law and on that count, the
impugned judgment and order dated
01.09.2022 is liable to be set aside.”

At the outset, 1let us take up the issue of
locus standi. Admittedly, Civil Appeal nos.21-24
of 2011 was preferred by the Secretary, Cabinet
Division, Government of Bangladesh. Under the
Rules of Business, the duties and functions of the
Cabinet Division have been detailed as under:
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On a careful perusal of the tasks/duties
enumerated above, it 1s abundantly clear that the
Cabinet  Secretary, acting on behalf of the

Government (or in this case, at the behest of the
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Government, to be precise), did not have any
authority, 1let alone any duty, to file the Civil
Appeals in question. The right to file an appeal
is an important legal right conferred upon a
litigant, which can neither be assumed nor
inferred unless expressly provided in the
concerned statute or Rules. However, in the
absence of any such provision, no inference can be
drawn that the Cabinet Secretary was competent to
file an appeal on behalf of the Government.
Regrettably, this Division, being Dblissfully
oblivious of the Rules o0of Business, not only
entertained the appeals filed by an appellant who
had no locus standi to do so, but went one step
further in allowing the same, thereby, seriously
prejudicing the appellants/petitioners.

We now take up the second issue, namely, the
authority of the Government to override the
decision of an independent statutory body, namely,
the Election Commission. We do so by referring to
the decision of the Election Commission not to
prefer any appeal against the decision of the
Administrative Appellate Tribunal, Dhaka, as
contained in Memo dated 26.06.2010, which reads as

follows:

“erfE S GregEitd 9.4 308/2005, 3905/2000,

589/3005 8 588/3005 R (4. (31 T2 Suu/2009 8 33/300b T
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(emphasis added) .

We have noticed that at a subsequent point of
time, the Election Commission shifted from its
earlier stance and took a decision to file an
appeal against the Judgment and order dated
10.05.2010 passed by the Administrative Appellate
Tribunal, Dhaka, which, 1n my considered view,

would not necessarily clothe the Cabinet Secretary
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with the authority to file the appeals in
question. However, 1n the impugned judgment under
challenge, this Division held as under:

“It also apparent from the record that
the Cabinet Secretary did not challenge
the decision of the Election Commission
rather he preferred the present Appeals
against the Jjudgment and order of the

Administrative Appellate Tribunal
involving the termination of the
respondent from service. Thus, no

question arises as to the interference
with the functions of the Election
Commission.”

With respect, we are constrained to hold that
this observation is misconceived. The very act of
preferring the appeal by the Government, contrary
to the decision of the Election Commission not to
prefer any appeal against the judgment passed by
the Administrative Appellate Tribunal, Dhaka 1is
tantamount to encroaching upon the sovereign
authority of a statutory body.

Article 118(4) of the Constitution stipulates
as under:

“"118(4) The Election Commission shall be
independent in the exercise of its
functions and subject only to this
Constitution and any other law.”

Article 126 of the Constitution reads as
under:

“126. It shall Dbe the duty of all
executive authorities to assist the

Election Commission 1in the discharge of
its functions.”
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Section 3 of the Election Commission
Secretariat Act, 2009 (briefly 2009 Act)

stipulates as under:

(R) TR e AR T (I TFgareT, [t 9wt e
g AfweT 77

On a combined reading of Article 118(4) and
Article 126 of the Constitution and Section 3 of
the 2009 Act, it is manifest that the independence
and authority of the Election Commission 1in the
discharge of 1its duties and functions has been
established and asserted through a constitutional
mandate.

Pursuant to 1its decision not to prefer any
appeal challenging the Jjudgment dated 10.05.2010
passed by the Administrative Appellate Tribunal,
Dhaka in A.A.T. Appeal No.139 of 2009 and 143 of
2009 and to reinstate the appellants/petitioners
in service, the Election Commission published a
notification in the Bangladesh Gazette on
25.05.2010 <cancelling 1its previous notification
dated 03.09.2007 terminating the services of the
appellants/petitioners and further, posting them
as Upazilla/ Thana Election Officers in different
Districts of the country “with immediate effect”
(“SfqeTy FEFT 28W@”) . However, the notification dated

25.05.2010 was never challenged at any point of
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time. Hence, the cancellation of the previous
order of termination of the appellants/petitioners
service has remained in force till date.

In the Jjudgment and order dated 01.09.2022,
while upholding the order of termination of the
appellants/petitioners, this Division embarked on
a detailed discussion as to the wvarious legal
aspects of ‘termination’. However, 1in so doing,
the apex Court appears to have missed the wood for
the trees. Let me elaborate.

While delivering the Jjudgment dated
01.09.2022, this Division referred to several
decisions from the Supreme Court of India and
concluded as under:

“In the case in hand the Election
Commission terminated the service of the
respondents during the probation period
as they did not come out successful in
the test arranged by IBA.”

This Division further held:

“It transpires from record that all the
328 candidates sat for the suitability
test in which all but the respondents did
not come out successful and the Election
Commission Secretariat terminated the
appointment of the respondents based on
the result of the suitability test. Thus,
we find no substance in the aforesaid
claim of the learned counsel for the

respondents.”

With respect, the aforesaid finding is not
only misconceived, 1t 1is also devoid of any
substance, since the result of the test, conducted

by IBA, had never been published. Hence, there was
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no basis for this Division to arrive at the
conclusion that the candidates had been
“unsuccessful in the test”.

That being the factual and legal position,
the appeals, namely C.A. Nos.21-24 of 2011, at the
instance of the Government, was totally
misconceived and, on that count, the impugned
Jjudgment and order dated 01.09.2022, passed by
this Division in C.A. Nos.21-24 of 2011, is 1liable
to be set aside.

The Appellate Division, being the apex Court
of the country, comprising of the then Chief
Justice and his four companion Judges, are
expected to be well conversant with the laws of
the country relating to the functioning of the
Ministries 1in general and the Election Commission
in particular. Nevertheless, they chose to allow
the appeals preferred by the Cabinet Secretary,
who had absolutely no authority to do so.

I may refer to a paragraph from an unreported
judgment dated 20.02.2025 passed by this Division
in Civil Appeal No.84 of 2024 (along with C.A.
No.85 of 2024 and C.A.No.86 of 2024), wherein this
Division observed as under:

“Of late, 1t has become an unfortunate
episode that in certain cases, Judges
tend to lean towards the Government and

pass decisions which are ex—-facie
contrary to the Constitution being the
Supreme law of the land. In my view, in

addition to the concept of procedural
fairness, time has now come for the
Judges to act and discharge their duties
in accordance with “judicial fairness”
which implies that Judges must not only
act according to law, they must also act
fairly towards the litigants 1in the
dispensation of justice.”
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In view of the discussion made hereinabove,
we find force and substance 1in the submissions
advanced by the learned Senior Counsels appearing
on behalf of the appellants/petitioners.

Accordingly, all the appeals inclusive of all
the Civil Review Petitions are allowed by
unanimous decision. The impugned Jjudgment and
order dated 01.09.2022, passed by this Division
in Civil Appeal Nos.21-24 of 2011, are hereby set
aside.

The concerned respondents are directed to
reinstate the appellants/ petitioners in service
forthwith.

The appellants/petitioners shall be entitled
to all arrear salary and Dbenefits including
seniority for the period during which they were
out of service. However, the said tenure shall be
treated as extra ordinary leave.

CJ.

The 25", February. 2025.
H.B.R. /words-3335/




