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    IN THE SUPREME COURT OF BANGLADESH 

      HIGH COURT DIVISION  

(STATUTORY ORIGINAL JURISDICTION) 

  Present 

Mr. Justice Sikder Mahmudur Razi 

Arbitration Application No. 27 of 2024 

  With 

Arbitration Application No. 28 of 2024 

In the matter of: 

An application under section 12(4) and under 
section 7A of the Arbitration Act, 2001. 

And 

In the matter of: 

Thianis Apparels Limited.  

    …Petitioner. 

  Versus 

Bangladesh Export Processing Zone Authority 
(BEPZA) and others.  

    …Respondents. 

Mr. Shamsuddin Babul, Senior Advocate 
   …For the petitioner. 
Ms. Qumrun Nahar Mahmud, Advocate 
   …For the respondent. 
 

Heard on: 31.08.2025 & 03.09.2025 

And 

Judgment on: The 23rd October, 2025 
 

Thianis Apparels Limited as petitioner filed two applications before 

this court, one being Arbitration Application No. 27 of 2024 under section 

12(4) and the other being Arbitration Application No. 28 of 2024 under 

section 7Ka of the Arbitration Act, 2001. At the time of admission of 

Arbitration Application No. 28 of 2024 it was ordered by this court that the 

same will be heard and disposed of analogously with Arbitration Application 
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No. 27 of 2024. Accordingly, both the two applications are taken up together 

for hearing and now disposed of by a single judgment.  

The facts narrated by the petitioner in both these two applications are 

identical. It is the case of the petitioner that the petitioner company was 

incorporated in February, 2006 pursuant to a Joint Venture Agreement 

mainly to establish and run garment industry. The petitioner established its 

factory at Chattogram Export Processing Zone (CEPZ) at building No. SS-

05(east and west wing). After the Rana Plaza incidents all the foreign buyers 

committed to give LC in Bangladesh only to the factories who made the 

compliance standard set by Accord and Alliance. The petitioner company 

spent a total of US$5,50,000 which includes the cost incurred for retrofitting 

and workers payment to retain trained workers to meet compliance standard 

as set by Accord and Alliance. On 15th February, 2017 a sudden fire broke 

out at the company’s factory which rendered the company’s factory 

unusable and unsuitable for industrial use. Following the incidents the 

respondent No. 2 arranged an alternative premise within CEPZ for the 

petitioner and the petitioner entered into a new agreement with the 

respondent No. 1 on 19th March, 2017 and the newly allocated premise was 

accordingly handed over to the petitioner. However, due to lack of gas 

connection the petitioner was unable to commence production. Moreover, 

for Accord/Alliance compliance the petitioner had to spend US$ 1,75,000 to 

repair the building.  Subsequently, due to Covid-19 Pandemic the petitioner 

also suffered financial loss and significant shortage of liquid funds. Despite 

the challenges posed by Covid-19 Pandemic the respondent No. 1 did not 

waive rents during the Pandemic period. Instead, they allowed the petitioner 
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to make the payment in installments and subsequently imposed interest as 

surcharge. The petitioner paid the principal amount periodically however, 

respondent No. 1 failed to properly adjust these payments, partially applying 

them towards surcharges and the principal amount. Subsequently, the 

respondent No. 3 issued a letter on 30th April, 2023 demanding US$ 

14,25,399.45 of which US$ 3,13,503.00 was charged as a surcharge. The 

respondent No. 3 also issued show cause notice to the petitioner on 

03.07.2023. The petitioner replied on 9th July, 2023 and by another letter 

dated 13th August, 2023 proposed the respondent No. 1 to form a committee 

for calculating outstanding dues and to address the surcharge issue raised 

during Covid-19 Pandemic. However, the respondents ignored the proposal 

of the petitioner and issued another notice on 22.01.2024 claiming a total 

amount of US$ 18,10,841.37. In this backdrop the petitioner issued a notice 

on 12.02.2024 to respondent No. 3 under section 12 of the Arbitration Act, 

2001 requesting the appointment of an Arbitrator. However, since no action 

was taken by the respondents in response to the said notice, therefore, the 

petitioner filed the instant Arbitration Application No. 27 of 2024 under 

section 12(4) of the Arbitration Act, 2001 for appointment of an arbitrator 

for the respondent as well as Arbitration Application No. 28 of 2024 under 

section 7A of the said Act, 2001 for an interim injunction as well as for 

restraining the respondents from creating any hindrance in issuing EP/IP and 

restrain the respondents from disturbing the peaceful possession and 

operation of the premise by the petitioner till disposal of the proposed 

arbitration proceeding. It further appears from the prayer portion of 

Arbitration Application No. 28 of 2024 that the petitioner prayed for interim 
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order subject to payment of US$ 55,000 for rent and utility charge and 

services within 15 of each month. 

At the time of admission of Arbitration Application No. 28 of 2024 as 

per prayer of the petitioner this court passed an order of injunction for a 

period of two months subject to payment of US$ 55,000 within 15 of each 

month as prayed by the petitioner itself. 

From record it appears that, as the petitioner failed to comply the 

court’s order dated 01.12.2024, thereafter as per their prayer the court by 

order dated 10.02.2025 extended the time to make the payment and to file 

affidavit in compliance by 1st March, 2025. Following the said order the 

petitioner filed affidavit-in-compliance on 04.03.2025 as evidence of partial 

payment. Subsequently, by filing an application for modification the 

petitioner sought additional time for ten days to comply fully the court’s 

earlier order. The said prayer was allowed and the petitioner was directed to 

make the rest of the payment as per previous order within 25th March, 2025 

positively and it was further ordered that in case of failure to make the 

payment the respondent may take appropriate steps. 

Respondent No. 1 contested both the arbitration applications by filing 

separate affidavit-in-opposition. The respondent denied all the material 

allegations made in the substantive applications as well as presented detailed 

picture of each and every event in response to the petitioner’s allegations. In 

the affidavit-in-opposition it has further been contended that the fire damage 

occurred to the petitioners’ factory has been reimbursed by the authority. 

But these facts have not been disclosed in the substantive applications. The 

respondent further contended that there is no arbitral dispute between the 
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parties and the petitioner failed to mention a single word as to the existence 

of arbitral dispute between the parties and the differences which can 

constitute the dispute and moreover the petitioner failed to pay the 

outstanding dues of BEPZA as per their undertakings. Accordingly, the 

respondent prayed to dismiss both the arbitration applications.   

The learned advocate of the respective parties made their submissions 

in line with their respective pleadings. Therefore, for brevity those are not 

repeated here. 

I have heard the learned advocates of both the sides, perused the 

substantive petitions, the affidavit-in-oppositions as well as the documents 

annexed therewith.   

Admittedly, the arbitration clause has been incorporated in clause 4(e) 

of the lease agreement entered into between the Bangladesh Export 

Processing Zones Authority and Thianis Apparels Ltd. In paragraph no. 13 

of the substantive petition the petitioner quoted the following part of the said 

arbitration clause: 

“Any dispute concerning this clause shall be determined by 

arbitration, according to whatever established practice in force in 

Bangladesh at the time”  

 Thereafter, he advanced by stating that the petitioner and the 

respondents entered into an arbitration agreement under which they 

unequivocally agreed to resolve any disputes between them, in the event no 

agreement could be reached, through arbitration in Bangladesh. (Underline 

supplied by me). 
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 Now, let us see the entire clause 4(e) and the same runs as follows: 

“That if and so often as, the demised premises or any part 

thereof shall be destroyed or damaged by fire, explosion of any 

of the other causes mentioned in the Lessor's obligation to 

insure so as to become unfit for occupation or use for the 

purpose aforesaid, the said rents or a just and proportionate 

part thereof according to the nature and extent of the damage 

sustained shall abate and be allowed to the Lessee from the 

time of the destruction or damage until such time as the 

demised premises shall again be rendered fit for occupation 

and use for the purposes aforesaid. The Lessor shall repay to 

the Lessee the amount of such abatement in so far as the rent 

for the period of suspension shall have been paid in advance. 

Any dispute concerning this clause shall be determined, by 

arbitration, according to whatever established practice in force 

in Bangladesh at the time.” (Underline supplied by me) 

 Now let us see what are those “other causes” mentioned in the 

Lessor’s obligation. The Lessor’s obligations have been incorporated in 

clause 3 and the relevant clause is (e) which runs as follows: 

“At all times throughout the tenancy to keep the demised premises 

insured against loss of damage by fire, explosion, storm, tempest 

(including lightening) or aircraft in some insurance company of 

repute in a sum sufficient to convert the cost of completely rebuilding 

and reinstating the demised premises and such insurance premium 

shall be reimbursed by the Lessee to the Lessor on submission of bill 
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along with a photocopy of insurance policy and receipt for payment” 

(Underline supplied by me). 

Therefore, apart from ‘fire’ and ‘explosion’ the other causes as this 

court has found are ‘storm’, ‘tempest (including lightening)’ or ‘aircraft’.  

It is also admitted that on 15.02.2017 a sudden fire incident broke out 

at the company’s factory. It appears from Annexure- 3 to the affidavit- in -

opposition that the petitioner company by a letter dated 12.07.2018 

requested the BEPZA authority to waive the old factory building’s rent 

which amounts USD 110993.63 as well as the relevant surcharge against 

that amount. Thereafter, a committee comprising 04 members was formed to 

evaluate the entire issues and the terms were as follows: 

ÒPÆMÖvg Bwc‡RW ’̄ wkí cÖwZôvb M/s. Thianis Apparels Ltd. Gi AbyK‚‡j, eivÏK…Z 

SS-05 G weMZ 15-02-2017 Zvwi‡L AwMœKvÛ msMwVZ nq| AwMœKv‡Û †ecRvi KviLvbv febwU 

fxlYfv‡e ÿwZMÖ ’̄ nq| AwMœKv‡Ûi ci D³ fe‡b †Kv¤úvbxi mvgMÖxK Kvh©µg eÜ n‡q hvq| 

D‡jøL¨, cieZx© mg‡q †Kv¤úvbx fe‡bi GKwU As‡k cÖ‡qvRbxq ms¯‹vi KvR m¤úbœ K‡i D³ As‡k 

†Kv¤úvbxi  Ironing Section Pvjy †i‡L †mLv‡b Kvh©µg Ae¨vnZ iv‡L| GgZve ’̄vq M/s. 

Thianis Apparels Ltd KZ…©K AwMœKvÛ cieZx© mg‡q †ecRv feb `L‡j ivLvmn †d¬vi e¨envi, 

AwMœKv‡Û ÿwZMÖ ’̄ AskUzKz ev‡` fe‡bi GKwU Ask e¨envi Dc‡hvMx K‡i e¨envi Kiv Ges D³ 

mg‡qi wej Bmy¨ I fvov Av`v‡qi welqwU cixÿv‡šÍ mycvwikmn cÖwZ‡e`b `vwL‡ji j‡ÿ¨ wb¤œwjwLZ 

Kg©KZ©vM‡Yi mgš^‡q GKwU KwgwU MVb Kiv nqt Ó  

After inspection and evaluation, the committee made the following 

recommendation - 

ÒMZ 15/02/2017 Zvwi‡L msMwVZ AwMœKv‡Û M/s. Thianis Apparels Limited Gi 

AbyK‚‡j eivÏK…Z SS-05 febwU ÿwZMÖ ’̄ nIqvi `iæb e¨envi Dc‡hvMx bv _vKvq (West wing) 
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1,754.84 eM© wgUvi fvov eve` AwMœKvÛ msMwVZ nIqvi ci †_‡K Rvbyqvix, 2018 ch©šÍ 

55,496.81 gvwK©b Wjvi Ges East Wing Gi 1,754.84 eM© wgUvi Gi 01 (GK) gv‡mi fvov 

eve` 4,825.81 gvwK©b Wjvi me©‡gvU=(55,496.81+4,825.81) = 60,322.62 (lvU nvRvi 

wZbkZ evBk `kwgK evlwÆ) gvwK©b Wjvi gIKzd Kivi welqwU h_vh_ KZ…©c‡ÿi Aby‡gv`‡bi 

Av‡jv‡K we‡ePbv Kiv †h‡Z cv‡i g‡g© KwgwU mycvwik K‡i‡Q|Ó  

Subsequently, the Executive Body of BEPZA in its meeting no. 

224/2020(07) approved the said recommendation and their decision runs as 

follows: 

Ò MZ 15/02/2017 Zvwi‡L msMwVZ AwMœKv‡Û M/s. Thianis Apparels Limited 

Gi AbyK‚‡j eivÏK…Z SS-05 febwU ÿwZMÖ ’̄ nIqvi `iæb e¨envi Dc‡hvMx bv _vKvq West 

wing 1,754.84 eM© wgUv‡ii fvov eve` AwMœKvÛ msMwVZ nIqvi ci †_‡K Rvbyqvix, 2018 ch©šÍ 

55,496.81 gvwK©b Wjvi Ges East Wing Gi 1,754.84 eM© wgUvi Gi 01 (GK) gv‡mi fvov 

eve` 4,825.81 gvwK©b Wjvi me©‡gvU=(55,496.81+4,825.81) = 60,322.62 (lvU nvRvi 

wZbkZ evBk `kwgK evlwÆ) gvwK©b Wjvi Ges D³ fvovi Dci AviwcZ Sur-charge gIKz‡di 

wm×všÍ M„nxZ n‡jv:Ó (mshy³)|Ó  

It appears that the Petitioner did not object against the said decision 

rather from a memo dated 22.11.2022 (Annexure 7 to the affidavit-in-

opposition) which is a minutes of the meeting held between BEPZA and the 

owner of Thianis Apparels Ltd., regarding non-payment of outstanding dues 

and non-compliance it appears that up to that date the outstanding dues of 

the petitioner was admitted and in spite of getting several opportunities to 

clear up those dues the petitioner failed to comply and repay. 
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Now, let us see the definition of “Arbitration Agreement” as 

incorporated in Section 2(n) of the Arbitration Act, 2001 which runs as 

follows: 

“Arbitration Agreement” means an agreement by the parties to 

submit to arbitration all or certain disputes which have arisen or 

which may arise between them in respect of a defined legal 

relationship, whether contractual or not. (Underline supplied by me) 

Therefore, it is evident from the said definition that it is up to the 

parties to the contract to decide whether they want to place “all” or “certain” 

disputes before the arbitration. Therefore, scope of reference to arbitration 

has to be construed in the light of the arbitration clause itself and the same 

cannot be extended beyond the terms as agreed between the parties.    

Now, let us again examine the arbitration clause as incorporated in the 

lease agreement which is clause 4(e). The last part of clause 4(e) provides 

that any dispute concerning this clause shall be determined by arbitration 

and from the 1st part of the said clause reading with clause 3 (e) it appears 

that any dispute concerning this clause means destruction or damage of the 

demised premise by fire, explosion, storm, tempest (including lightening) or 

aircraft. The language is very clear and left no room for any ambiguity. 

Apart from the scope as mentioned in Clause 4(e) of the Lease Agreement 

there is no other scope provided in the agreement which can be referred to 

arbitration. As it appears, apart from the fire incident of February, 2017 the 

petitioner failed to point out any other loss, destruction or damage caused by 

fire explosion, storm, tempest (including lightening) or aircraft of the 

demised premise. Since, the fire incident which caused in 2017 has been 
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addressed and resolved without any objection, therefore, the arbitration, the 

petitioner is now asking for is beyond the scope of reference of the 

arbitration clause and as such, the instant applicant has got no merit. 

Moreover, to mislead the court the petitioner-company has suppressed 

the events like application for waiver made by them, formation of 

committee, its recommendation and decisions of the Board, which has been 

brought to light by BEPZA and evident from Annexures 3 series of the 

affidavit-in-opposition. 

Furthermore, admittedly the petitioner failed to repay their 

outstanding dues as per their commitments as well as the Court’s order 

passed in Arbitration Application No. 28 of 2024. 

Therefore, considering all these aspects, I am of the view that both the 

arbitration applications must fail. Accordingly, both the Arbitration 

Application being Nos. 27 of 2024 and 28 of 2024 are hereby dismissed. 

However, there shall be no order as to cost. 

 

      (Sikder Mahmudur Razi, J:)  


