
IN THE SUPREME COURT OF BANGLADESH 

            HIGH COURT DIVISION 

  (CIVIL REVISIONAL JURISDICTION) 
 

      

CIVIL REVISION NO.  5216 OF 2024 

 
In the matter of: 

An application under Section 115(1) of the Code of Civil 

Procedure. 

  AND 

In the matter of:  

Mohammad Moazzam Hossain        

     .... Petitioner 

  -Versus- 

Md. Gias Uddin Mia and others    

     ....Opposite-parties 

Mr. Md. Jafor Ali, Advocate   

With 

Mr. Md. Kamal Hossain Miah, Advocate  

                      ... For the petitioner  

Mr. Md. Ozi Ullah, senior Advocate  

With 

Ms. Umme Apnan, Advocate 

                                       ....For the opposite party nos. 1-9 
  

 

Heard on 12.01.2025, 13.01.2025 

and Judgment on 13.01.2025 

 

Present: 

Mr. Justice Md. Mozibur Rahman Miah 

And 

Mr. Justice Md. Bashir Ullah 
 

Md. Mozibur Rahman Miah, J: 

At the instance of the petitioner in Arbitration Miscellaneous Case 

No. 21 of 2023 who stands opposite party no. 1 in Title Suit No. 69 of 

2011, this rule was issued calling upon the opposite-parties to show cause 
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as to why the judgment and order dated 30.09.2024 passed by the learned 

District Judge, Dhaka in Arbitration Miscellaneous Case No. 21  of 2023 

rejecting an application filed by the present petitioner under section 10 of 

the Code of Civil Procedure for staying further proceedings of the said 

Arbitration Miscellaneous case should not be set aside and/or such other or 

further order or orders be passed as to this court may seem fit and proper. 

At the time of issuance of the rule, this court also stayed all further 

proceedings of Other Class Suit No. 14 of 2020 (though we find it incorrect 

which would be Miscellaneous Case No. 21 of 2000) for a period of 06(six) 

months. 

The short facts leading to issuance of the instant rule are: 

The opposite party nos. 1-7 as petitioners originally filed a case 

being Miscellaneous Case No. 14 of 2020 under section 31 and 32 of 

erstwhile Arbitration Act 1940 and that of section 12 of the Arbitration 

Act, 2001 for appointing a sole arbitrator to pass an award arose between 

the present opposite party nos. 1-7 and 8-9 contending inter alia that, one 

Mohammad Moazzam Hossain, herein the petitioner got the suit property 

as a lease hold property of Rajdhani Unnion Kartipakkha (shortly 

“RAJUK) by of lease deed dated 05.06.1983. Subsequently, that 

Mohammad Moazzam Hossain in order to construct a 3-multi storied 

apartment entered into an agreement with the present opposite party nos. 8 

and 9 (herein after referred to as “developer”) and accordingly a deed of 

agreement was executed between them on 08.01.2006. Thereafter the said 

developer obtained a power-of-attorney from the land owner, the petitioner 

and started constructing the apartment over that scheduled property. During 
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the course of construction, the present opposite party nos. 8 and 9, the 

developer offered to sale the flats it got under the agreement and entered 

into contacts with present opposite party nos. 1-7 on different occasions. 

After making payment of entire price so the claimed by the developer, the 

opposite party nos. 1-7 then insisted the developer to execute and register 

sale deeds in respect of the flats when it (the developer) disclosed that until 

and unless a permission for sale is given by the RAJUK, to the flat owner, 

it would not be possible to register any sale deed even though 10 years 

have elapsed following execution of the contract between the developer 

and the flat purchasers herein the opposite party nos. 1-7. However, failing 

to obtain sale “permission” by the developer through its land owner and the 

developer could not register any sale deed in favour of the opposite party 

nos. 1-7, they then took resort to the condition nos. 31 and 32 of the 

agreement and requested the developer to settle  the dispute amicably but 

the developer, did not pay any heed to the request, compelling the opposite 

party nos. 1-7 to invoke to the provision of section 12  of the Arbitration 

Act for appointing a sole arbitrator to settle the dispute among themsalves 

and filed a Miscellaneous Case No. 14 of 2020. The learned District Judge 

after hearing the claimants flat purchasers then vide judgment and order 

dated 25.01.2022 appointed a sole arbitrator namely Mr. Manzarul Basit, 

retired District Judge in that Miscellaneous Case. Having been appointed 

an arbitrator, the sole arbitrator then passed an award on 20.06.2022 in 

favour of the opposite party nos. 1-7. To execute the said award the 

opposite party nos. 1-7 then filed an Execution Case being Executino Case 

No. 14 of 2022. But challenging the award dated 20.06.2022, the appellant-
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petitioner that is, the land owner filed Arbitration Miscellaneous Case No. 

21 of 2023 under section 42 and 43 of Arbitration Act, 2001 making 

flowing reliefs:  

AaHh ¢he£a fË¡bÑe¡ HC ®k, ®j¡LŸj¡ öe¡e£l SeÉ NËqZ L¢lu¡ 

Eiufr ¡¢l

VÊ¡Ch¤Ée¡m  La«ÑL fËcš Bl¢h­VÊne HJu¡XÑ k¡q¡ Bl¢hj­Y~Êne ¢jp ®j¡LŸj¡ ew 

14/2020 qCqa Eáh a¡q¡ h¡¢am Ll¡l BqB� fËc¡e L¢lqL; 

Aœ ®j¡LŸj¡ ¢eØf¢š e¡ qJu¡ fkÑ¿¹ ¢hNa 20.06.2022 Cw a¡¢l­M 

fËcš Bl¢h­VÊne  HJu¡XÑ Hl B­c­nl L¡kÑœ²j Çq¢Na l¡M¡l B­cn fËc¡e 

L¢lqL; 

Hhw  

Bl¢h­VÊne ¢jp 14/2020 ew ®j¡LŸj¡ qC­a Eáh ¢Xœ²£S¡l¢ 

14/2022 ew ®j¡LŸj¡l L¡kÑœ²j Øq¢Na l¡M¡l B­cn c¡­e Se¡­hl j¢SÑ qu z  

It is worthwhile to mention here that, before initiating  those two 

Miscellaneous Cases that is, Arbitration Miscellaneous Case No. 14 of 

2020, Execution Case No. 14 of 2022 vis-a-vis Arbitration Miscellaneous 

Case No. 21 of 2023, the developer, herein the opposite party nos. 8  and 9 

had filed a Title Suit being Title Suit No. 69 of 2011 also making following 

reliefs: 

(L) e¡¢mn£ ag¢pm h¢ZÑa pÇf¢šl hÉ¡f¡­l l¡Sd¡e£ Eæue 

La«Ñfqrl ¢eLV qCqa fËqu¡Se£u ®pm f¡l¢jne ¢e

j­jÑ 1ew ¢hh¡c£l ¢hl¦­Ü HL ®O¡oe¡j§mL ¢Xœ²£ fËQ¡l L¢l­a; 

(M) Bc¡m

La«Ñfqrl ¢eLV qCqa ®pm f¡l¢jn fËqu¡Se£u hÉhØq¡ Bc¡ma 

La«ÑL d¡kÑÉLªa HL¢V ¢e¢cÑø pjqul jqdÉÑ NËqZ e¡ L¢lq� ®pm f¡l¢jn
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‘M’ ag¢p­m h¢ZÑa pÇf¢š ¢h¢iæ ®œ²a¡l ¢eLV ¢hœ²u Ll¡l SeÉ ­pm 

f¡l¢jn

¢hh¡c£­cl ¢hl¦­Ü ¢Xœ²£ ¢c­a; 2ew ¢hh¡c£ Bc¡ma La«ÑL d¡kÑL«a 

pjqul jqjÉ h¡c£

Bc¡m­al j¡dÉ­j ®pm f¡l¢jne fËNZf§hÑL h¡c£l ¢eLV qC­a œ²uL«a 

‘M’ ag¢p­m h¢ZÑa gÓÉ¡V …¢ml j¡¢mLN­Zl hl¡hl p¡g Lhm¡ c¢mm 

®l¢S¢øÊ L¢lu¡ ¢cqL f¡¢l  

(N) h¡c£ J 1ew ¢hh¡c£l p¢qa pÇf¡¢ca Q¥¢š² Ae¤k¡u£ h¡c£ 

La«ÑL ag¢pm h¢ZÑa pÇf¢š­a ¢e¢jÑahÉ Hhw Q¥¢š² Ae¤k¡u£ h¡c£ fË¡fÉ ‘M’ 

ag¢pm h¢ZÑa gÓÉ¡V …¢m 1ew ¢hh¡c£ AeÉœ qØa¡¿¹l c¡e, ¢hœ²u, jV­NS, 

håL fËc¡e L¢l

¢e­od¡‘¡l B­ce fËc¡e L¢l­a z  

(O) ®j¡LŸj¡u Bc¡m

¢hh¡c£l ¢hl¦ ; 

(P) BCe J CL¥ÉC¢V jqL h¡c£ Bql¡ ®k pLm fË¢aL¡l f¡Cqa 

f¡  

Against these backdrops, when the Arbitration Miscellaneous Case 

No. 21 of 2023 reached at the stage of passing judgment, the present 

petitioner on 01.09.2024 filed an application under section 10 of the Code 

of Civil Procedure for staying all further proceeding of the said Case (that 

is Miscellaneous Case No. 21 of 2023, the petitioner himself filed for 

setting aside the award) till disposal of that Title Suit No. 69 of 2011 filed 

by the developer (herein opposite party nos. 8-9). Though against that 

application no written objection was filed by the petitioner, however the 

learned District Judge upon hearing the petitioner rejected the same vide 
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impugned order dated 30.09.2024 holding that, section 10 of the Code of 

Civil Procedure has got no application to stay further proceedings of the 

Arbitration Miscellaneous Case No. 21 of 2023. 

Being aggrieved by and dissatisfied with the said order, rejecting the 

application of the petitioner, he obtained the instant rule and that of an 

order of stay as has been stated herein above.  

   Mr. Md. Jafor Ali, the learned counsel appearing for the petitioner 

upon taking us to the impugned judgment and order at the very outset 

submits that, since the subject matter of two Miscellaneous Cases initiated 

under Arbitration Act and that of Title Suit No. 69 of 2011 are same, so the 

learned judge ought to have allowed the application for stay of the further 

proceedings of Miscellaneous Case No. 21 of 2023. 

The learned counsel by taking us to the observation of the impugned 

order also contends that, though the Title Suit No. 69 of 2011 has  not filed 

by the present petitioner, rather the developer, yet the learned judge 

misconcievely asserted that, the title suit was filed by the present petitioner, 

and erroneously came to a conclusion that, the plaintiff-petitioner has 

prayed for staying the further proceedings of the case which reflects non-

application of judicial mind of the learned District Judge and therefore the 

impugned judgment and order cannot be sustained in law.  

The learned counsel lastly contends that, since the core point of the 

suit as well as the Miscellaneous Case revolves around the suit land even 

though the nature of the Miscellaneous Case and the suit is different yet  

section 10 of the Code of Civil Procedure will be applicable in staying 

further proceedings of Miscellaneous Case No. 21 of 2023 and finally 



 7 

prays for making the rule absolute on setting aside the impugned judgment 

an order. 

 By contrast, Mr. Md. Ozi Ullah, the learned senior counsel 

appearing for the opposite party nos. 1-9 by filing an application for 

discharging the rule, at the very outset submits that, the learned District 

Judge has rightly rejected the application finding no application of section 

10 of the Code of Civil Procedure in staying further proceedings of the 

Miscellaneous Case No. 21 of 2023 which has been filed under separate  

statue making prayers totally different from the Title Suit having no scope 

to stay the further proceedings of the Miscellaneous Case No. 21 of 2023.  

The learned counsel further contends that, since the subject matter of 

the Miscellaneous Cases and that of the title suit is distinct so there is no 

scope to stay the further proceedings of the Arbitration Miscellaneous Case 

No. 21 of 2023. 

The learned counsel next contends that, the application under section 

10 of the Code of Civil Procedure was field at a time when the Arbitration 

Miscellaneous Case No. 21 of 2023 was fixed for passing judgment which 

construe that, only to delay the disposal of the said Miscellaneous Case, the 

application was filed by the petitioner. 

The learned counsel lastly contends that, to execute the award passed 

in Arbitration Miscellaneous Case No. 14 of 2020 since an Execution Case 

being No. 14 of 2020 is pending so it would be expedient for both the 

parties if the Miscellaneous Case no. 21 of 2023 field by the petitioner 

himself be disposed of expeditiously enabling these opposite parties to 
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proceed with the Execution Case and get it disposed and finally prays for 

discharging the rule.    

At the fag end of the submission, however the learned counsel 

contends that, since the petitioner filed the application for staying further 

proceedings of the Miscellaneous Case No. 21 of 2023 till disposal of Title 

Suit No. 69 of 2011 and meantime the said suit was withdrawn vide order 

dated 13.11.2024, so the application so filed for staying the further 

proceedings of the Miscellaneous Case NO. 21 of 2023 ceased to have any 

effectiveness resulting, in there has been no legal bar now to proceed with 

the Miscellaneous Case No. 21 of 2023.  

But on the contrary, Mr. Jafar Ali, the learned counsel appearing for 

the petitioner submits that, since that very application for withdrawing the 

suit had not been filed by the petitioner rather at the instance of the 

defendant no. 3 of that title suit, so the order withdrawing the case was 

defective one. 

Be that as it may, we have considered the submission so advanced by 

the learned counsel for the petitioner and that of the learned senior counsel 

for the opposite parties. We have also very meticulously gone through the 

impugned order and all the documents appended therewith together with 

the photo copy of the arbitral award supplied by the learned senior counsel 

for the opposite parties and that of the application for discharging the rule 

as well as the counter-affidavit filed there against by the petitioner. 

The pivotal point to adjudicate this rule, is to examine, whether the 

provision of section 10 of the Code of Civil Procedure will be applicable in 

staying the further proceedings of Arbitration Miscellaneous Case No. 21 
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of 2023 filed by the petitioner for setting aside the award. It would be 

profitable if we reproduce the provision provided in section 10 of the Code 

of Civil Procedure here: 

No Court shall proceed with the trial of any suit in 

which the matter in issue is also directly and substantially in 

issue in a previously instituted suit between the same parties, 

or between parties under whom they or any of them claim 

litigating under the same title where such suit is pending in the 

same or any other Court in Bangladesh having jurisdiction to 

grant the relief claimed, or in any Court beyond the limits of 

Bangladesh established or continued by the Government and 

having like jurisdiction, or before the Supreme Court.  

Explanation.-The pendency of a suit in a foreign Court 

does not preclude the Court in Bangladesh from trying a suit 

founded on the same cause of action.  

On going through the section, we find that in different places of that 

section the word “suit” has been mentioned. Furthermore, the prayer of the 

Miscellaneous Case No. 21 of 2023 is to set aside the award passed in 

favour of the present opposite party nos. 1-7 in Miscellaneous Case No. 14 

of 2020. So in bare eyes, it can easily be presumed that the subject matter 

of Title Suit No. 69 of 2011 and that of Miscellaneous Case No. 21 of 2023 

is totally different having no scope to apply section 10 of the Code of Civil 

Procedure for staying the further proceedings of the Miscellaneous Case. 

Furthermore, though the learned counsel for the petitioner submits that, the 

dispute among the parties revolves around the “suit property” but we are 

not at one with that very submission, because the Miscellaneous Case No. 

14 of 2020 was filed for appointing a sole arbitrator followed by passing an 

“award” then of initiating an execution case being Miscellaneous Case No. 
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14 of 2022 to execute the award whereas the present petitioner as applicant 

filed Miscellaneous Case No. 21 of 2023 for setting aside the award. So 

there has been no scope to find the subject matter of Miscellaneous case 

and the Title Suit is same. On top of that, since the Arbitration 

Miscellaneous Case No. 21 of 2020 was filed by the present petitioner for 

setting aside the award so if he gets the relief he prayed in the said 

Miscellaneous Case then how come he will be benefited if the Arbitration 

Miscellaneous Case is stayed is totally incomprehensible to  us whereas 

Title Suit No. 69 of 2011 was filed by the developer the opposite party nos. 

8-9 having no nexus of the reliefs sought in that suit with the adjudication 

of Miscellaneous Case. The last submission so placed by the learned 

counsel for the opposite parties that, since in the meantime Title Suit No. 

69 of 2011 was withdrawn so no cause of action now exists of the present 

petitioner to stay the further proceedings of Arbitration Miscellaneous Case 

No. 21 of 2023. Though the learned counsel for the petitioner robustly 

opposes the said contention on its validity but we are not putting any 

emphasis on that, since on the face of the statuary provision of law that is, 

section 10 of the Code of Civil Procedure does not attract to stay the further 

proceedings of the Arbitration Miscellaneous Case No. 21 of 2023. 

Invariably we don’t find any merit of such vexatious application.  

Given the above facts and circumstances we don’t find any illegality 

or impropriety in the impugned judgment and order which is liable to be 

sustained.  

Accordingly, the rule is discharged however without any order as to 

costs.  
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The learned District Judge, Dhaka is hereby directed to dispose of 

the Arbitration Miscellaneous Case No. 21 of 2023 as expeditiously as 

possible preferably within a period of 02(two) months from the date of 

receipt of the copy of this order.  

At any rate, the order of stay grated at the time of issuance of the rule 

stands recalled and vacated.   

Let a copy of this order be communicated to the court concerned 

forthwith.  

Md. Bashir Ullah, J: 

           I agree. 
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