Present:

Mr. Justice Md. Khasruzzaman

Criminal Appeal No. 9078 of 2024

Redwan Ahmed, Ex Minister of State, Ministry
of Liberation War Affairs and Ex- Chairman,
Central Command Council, Bangaldesh
Muktijoddha Sangsad.
....Convict appellant.
-Versus-
The State and another.
...Respondents
Mr. S M Shahjahan, Senior Advocate
... for the convict-appellant.
Mr. M. Masud Rana, D.A.G. with
Mr. Ashraful Alam, A.A.G. and
Mrs. Mahfuza Akhter, A.A.G.
Mr. Frauk Ahamed, A.A.G
..... For the State.

Judgment on: 28.10.2025

This appeal has been arisen out of judgment and
order of conviction and sentence dated 14.08.2023 passed
by the learned Special Judge, Special Judge Court No. 2,
Dhaka in Special Case No. 14 of 2007 (previous number
Metro Special Case No. 133 of 2007), arising out of Ramna
Police Station Case No. 40 dated 15.02.2007, convicting

the appellant under section 409 of the Penal Code and



sentencing him to suffer rigorous imprisonment for 3
(three) years with a fine of Tk. 50,00,000.00 (fifty lac).

The prosecution case, in short, 1s that on 15.02.2007
one Md. Nurul Islam (Bir Muktijoddha) as an informant
lodged a first information report (hereinafter referred to as
‘the FIR’) with Ramna Police Station, Metropolitan Area,
Dhaka against the appellant and two others under sections
409 and 109 of the Penal Code read with section 5(2) of the
Prevention of Corruption Act alleging inter alia that 4%
(four percent) of the amount received against lease money
of all Hat-Bazars of the country under the Ministry of the
Local Government, Rural Development and Co operative
are deposited with the account of Bangladesh Muktijoddha
Sangsad to be spent for the welfare of the distressed and
unemployed freedom fighters through Bangladesh
Muktijoddha Sangsad Central Command Council, Dhaka.
The amount so collected stood at approximately Tk. 5.00
(five) Crore and the same 1s deposited with Sonali Bank,
Moghbazar Branch, Dhaka. It is alleged that in 2002 while
the then Chairman Mr. Redwan Ahmed and the then

Finance Secretary (at present Secretary General) Shah



Alam Chowdhury of Muktijoddha Council were the
custodian of the Muktijoddha Council then at the instance
of the then Vice Chairman (at present Chairman) Md. Kabir
Ahmed without taking any approval of the organization by
abuse of their powers withdrew Tk. 50,00,000.00 (fifty lac)
from the account of Bangladesh Muktijoddha Sangsad and
misappropriated the same without spending for the welfare
of the distressed and unemployed freedom fighters. The
cheques by which the money withdrawn are cheque No.
1474213 dated 11.06.2002 for an amount of Tk.
20,00,000.00 (twenty lac), cheque No. 1474214 dated
11.06.2002 for an amount of Tk. 20,00,000.00 (twenty lac)
and cheque No. 1474215 dated 11.06.2002 for an amount
of Tk. 10,00,000.00 (ten lac) thus total amount at Tk.
50,00,000.00 (fifty lac). It is stated in the FIR that the
appellant after resignation from the office of the Chairman
of the Muktijoddha Sangsad deposited Tk. 20,00,000.00
(twenty lac) (which he borrowed) to the accused Kabir
Ahmed Khan and Shah Alam Chowdhury in presence of
present Vice Chairman Sofiqul Islam Robi, Member Sattar

Shaheb and the informant Nurul Islam. But the accused



Kabir Ahmed Khan and Shah Alam Chowdhury did not
deposit the said amount of Tk. 50,00,000.00 (fifty lac)
including Tk. 20,00,000.00 (twenty lac) of the appellant. It
is also stated that the audit authority recommended for
taking legal action against those two accused but the
Sangsad authority did not take any legal action against
them. Thus, the informant lodged the FIR stating the
aforesaid facts.

Initially, the case was investigated by police and
thereafter, Anti Corruption Commission, and Anti
Corruption Commission submitted Charge Sheet No. 526
dated 08.10.2017 against the appellant including one Md.
Shah Alam Chowdhury under section 409 of the Panel
Code read with section 5(2) of the Prevention of Corruption
Act, 1947, but the investigating officer did not send up the
accused Md. Kabir Ahmed Khan in the charge sheet.

In due course, on 16.10.2007 the case was
transmitted to the learned Metropolitan Senior Special
Judge, Dhaka for holding trial and on 17.102007 the case
was registered as Metropolitan Special Case No. 133 of

2007. Thereafter, on 30.10.2007 the case was transferred to



the Special Judge, Special Judge Court No. 2, Dhaka and
on 01.11.2007 the same was renumbered as Special Case
No. 14 of 2007. Thereafter, on 19.08.2018 charge was
framed against the appellant under sections 409 and 109 of
the Panel Code read with section 5(2) of the Prevention of
Corruption Act, 1947.

In order to prove the charge levelled against them,
the prosecution examined 10 (ten) witnesses, on the other
hand, the defence examined only 2 (two) witnesses in
support of the defence case.

The examinations-in-chief and cross examinations of
10 (ten) P.Ws and 2 (two) D.Ws are quoted below:

P.W.1, Md. Nurul Islam (Bir Muktijoddha)

(informant), in his examination-in-chief stated that T
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While he was cross-examined by the accused Shah
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The accused Redwan Ahmed adopted the cross
examination of the accused Shah Alam Chowdhury and

thereafter, he cross examined P.W.1, and in his cross

examination, P.W.1 stated that Sify @3 SN vl wify
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The prosecution declared P.W.1 as hostile witness

and thereafter the prosecution cross examined P.W.1 and in
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P.W.2, Lina Sarker, D.G.M. (Rtd.), Agrani Bank, in
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While she was cross-examined by the accused
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The accused Shah Alam Chowdhury adopted the
cross examination of the accused Redwan Ahmed.
P.W.3, Md. Johir Uddin, Member, Vatchar Union

Parishad, Madaripur in his examination-in-chief stated that

39/3/0q wifdd wify FEm Yo @ AT
G2 FIeG AN bifewi e Jferma sue

PR G G B NG AT SAZAT 0o

TN ¢ AEER @O Soifgfere sedae e

DT TFMDT G MM AN GBI F9F AT
G GFR @R W F9d 000 Al (W
€0,00,000/-51F! (FT© A @ B (e T4 =TT 12
f5fd 200e-2000 AR SEE [T &% S| THOIETHR

SN T AR 3T 9/3/09 ST SRreifer (2ws-8)



14

S T SN 4 (2M3-8/3) | TS GUP© e AN FICR
forsmm ey SeaE S.l TIREE AN @F I I
FEHR @ A1 TS Fioted q& I A wwes A
HZ| ISP BIFRT (CS Sp1Rfe (A3 2rafeet| 3> G2
femmamn (ams-¢) ¢ Y W T (gWe-¢/d)| W 1R
573, T MW ¢ wIfes e @3 TEH (aws-v i) |

The accused Shah Alam Chowdhury declined to
cross examine P.W. 3.

But the accused Redwan Ahmed cross examined him

and in his cross examination, P.W. 3 stated that J®J©
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P.W.4, Md. Kabir Ahmed Khan, Vice Chairman,

Bangladesh Muktijoddha Sangsad Central Command
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The accused Shah Alam Chowdhury declined to

cross examine P.W. 4.

But the accused Redwan Ahmed cross examined him

and in his cross examination, P.W. 4 stated that 008 (A(F
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P.W.5, Md. Badruzzaman, A.G.M. (Rtd.), Sonali
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While he was cross-examined by the accused Shah
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The accused Redwan Ahmed adopted the cross
examination of the accused Shah Alam Chowdhury and

thereafter, he cross examined him and in his cross

examination, P.W.5 stated that YW(Ra B RGeS
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P.W.6, Md. Abdul Aziz Khan, Principal Officer

(Rtd.), Sonali Bank, in his examination-in-chief stated that
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While he was cross-examined by the accused Shah

Alam Chowdhury, he stated that SN E@FS IO
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P.W. 7, Md. Faruque Hossain, Assistant Office
Super, Bangladesh Muktijoddha Sangsad Central

Command Council, in his examination-in-chief stated that
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The accused Shah Alam Chowdhury declined to

cross examine this witness but the accused Redwan Ahmed

cross examined him and in his cross examination, P.W. 7
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P.W. &, S. M. Mahbubur Rahman, Managing Director

of Bangladesh Muktijoddha Kalyan Trust, in his

examination-in-chief stated that T 33/5/2009 ST G
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While he was cross-examined by the accused Shah

Alam Chowdhury, he stated that d>d2 FeCN 0.00 foTl
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While he was cross-examined by the accused

Redwan Ahmed, he stated that SIS QIR0 o7 (AF
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P.W. 9, A. K. M. Daulat Akbor, A.S.P of S.B, Dhaka,
in his examination-in-chief stated that SN % d>¢/2/09
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While he was cross-examined by the prosecution, he

stated that 09/33/200) WIfftad BT FF Twey w3
foral 2R Oy Trgd A QL s T A Sra
B SINE FEEEE A P SifFd qR| ey 9 SN
fofdte affe R sffta @i el =@ 771 7oy 77 By
FTIOICS & A IFASFBIC o1 AR TR 0y 7
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After recording the evidences as stated above and on
consideration of the materials on record, the learned
Special Judge of Special Judge Court No. 2, Dhaka
convicted the appellant under section 409 of the Penal
Code and sentenced him there under to suffer rigorous
imprisonment for 3 (three) years and also to pay a fine of
Tk. 50,00,000.00 (fifty lac) and acquitted the accused Shah
Alam Chowdhury of the charge under sections 409 and 109
read with section 5(2) of the Prevention of corruption Act.

Afterwards, the appellant filed an application to the
Ministry of Home Affairs for suspending the operation of
the execution of the sentence passed against him. The
Ministry of Home Affairs, having considered the prayer
and on the basis of the opinion of the Ministry of Law,
Justice and Parliamentary Affairs, under section 401 of the
Criminal Procedure suspended the execution of the
sentence of the appellant vide Notification No.
58.00.0000.085.04.003.24-333 dated 21.10.2024 and he
was also permitted to file the appeal. Accordingly, the

convict appellant filed the present appeal.
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Mr. S M Shahjahan, the learned Senior Advocate
appearing on behalf of convict appellant, by referring rule 4
of the Anti Corruption of Commission Rules, 2007 has
submitted that with regard to any schedule offence, FIR can
be lodged with Police Station, and after two days of
lodging the FIR, police will send the case to the Anti
Corruption Commission for investigation but this case was
sent after five months of the FIR which is violation of the
Rules. The learned Advocate further submits that in the
charge sheet it was not mentioned as to whether any
sanction was accorded or filed along with the charge sheet.
This is also violation of section 32 of the Anti Corruption
Commission Act, 2004. Referring to the FIR, Mr. S M
Shahjahan, the learned Advocate also submits that the
convict appellant, Mr. Redwan Ahmed, paid Taka
20,00,000.00 (twenty lac) to Mr. Kabir Ahmed and Mr.
Shah Alam Chowdhury in presence of Mr. Sofiqul Islam
Robi, the then Vice Chairman of the Muktijoddha Sangsad,
Abdus Sattar, member of the Sangsad, and the informant.
But they did not deposit the money for which the audit

authority recommended to take legal action against those
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Kabir Ahmed and Shah Alam Chowdhury but the
Muktijoddha Sangsad authority did not take any legal
action against them. Referring to the cross examination of
P.W. 1, the learned Advocate contends that P.W. 1 has
candidly replied that “3004 M WfiE FAECS! W Ger=F
wrwa S« which clearly shows that upon pressure of Army
after one-ecleven, the informant was forced to file the case
against the appellant though the appellant did not commit
any offence. By referring to the impunged judgment, the
learned Advocate further contends that co-accused Md.
Shah Alam Chowdhury while making confession statement
implicated the appellant in the case which is exculpatory in
nature and as such the same can not be termed as
confessional statement on the basis of which the conviction
and sentence passed by the Trial Court is not sustainable in
law. Referring to section 409 of the Penal Code, the learned
Advocate also contends that the appellant was not entrusted
with any property or any money as a public servant and as
such section 409 of the Penal Code does not attract the
appellant in this case. The learned Advocate submits that

the prosecution has miserably failed to prove that there was
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an entrustment and misappropriation of entrusted money by
the appellant, and as such the judgment and order of
conviction of sentence passed by the Trial Court under
section 409 of the Penal Code against the convict appellant
can not be sustainable in law, and as such the same is liable
to be set aside. Accordingly, the learned Advocate has
submitted that this criminal appeal may kindly be allowed
by setting aside the impugned judgment and order of
conviction and sentence.

The learned Deputy Attorney General appeared in
this matter but none was present on behalf of the Anti-
Corruption Commission.

I have considered the submissions of the learned
Advocate for the convict appellant and gone through the
FIR, depositions, impugned judgment and order, other
materials on record and the relevant law.

It appears from the records that the FIR was lodged
upon an allegation brought under section 409 of the Penal
Code against the convict appellant and two other accused
namely- (1) Mr. Shah Alam Chowdhury and (2) Mr. Kabir

Ahmed Khan, and charge sheet was submitted under
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section 409 of the Penal Code read with section 5(2) of the
Prevention of Corruption Act, 1947 against the appellant
and another accused Mr. Shah Alam Chowdhury, but the
accused Mr. Kabir Ahmed Khan was not sent up in the
charge sheet and charge was framed against the appellant
and accused Mr. Shah Alam Chowdhury under sections
409 and 109 of the Penal Code read with section 5(2) of the
Prevention of Corruption Act, 1947.

The learned Special Judge of the Special Judge Court
No. 2, Dhaka by his judgment and order of conviction and
sentence dated 14.08.2023 convicted the appellant under
section 409 of the Penal Code and sentenced him to suffer
rigorous imprisonment for 3 years with a fine of Tk.
50,00,000.00 (fifty lac). The impugned judgment was
passed in absence of the appellant. It appears that after the
judgment the appellant filed an application to the Ministry
of Home Affairs and after taking opinion from the Ministry
of Law, Justice and Parliamentary Affairs, the Ministry of
Home Affairs has suspended the operation of the execution

of the sentence for 1 (one) year and the appellant was
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permitted to prefer appeal before this Court. Accordingly,
he filed this appeal.

So, the point involved in the appeal for adjudication
as to whether section 409 of the Penal Code does attract in
case of the appellant and whether the conviction and
sentence against him by the impugned judgment is lawful
or not.

It appears that the FIR was lodged on an allegation of
criminal breach of trust. In section 405 of the Penal Code
criminal breach of trust has been defined as follows:

“Section 405.- Whoever, being in any manner
entrusted with property, or with any dominion
over property, dishonestly misappropriates or
converts to his own use that property, or
dishonesty uses or disposes of that property in
violation of any direction of law prescribing the
mode in which such trust is to be discharged, or
of any legal contract, express or implied, which
he has made touching the discharge of such
trust, or willfully suffers any other person so to

2 9

do, commits ‘criminal breach of trust’.
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Upon a plain reading of the above section, it appears

that the essential ingredients for an offence of criminal

breach of trust are:

(1) the accused must have been entrusted with

property or with dominion over property;

(i)

(@) the accused must have
misappropriated or converted to his own
use, that property; or
(b) used or disposed of that property in
violation of any direction of law
prescribing the mode in which such
trust is to be discharged; or
(c) used or disposed of the property in
violation of any legal contract (express
or implied) which he has made touching
the discharge of such trust ; or

(d) willfully suffered any other person

so to do ;

(i11) such misappropriation or user or

disposal must be dishonest or such
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sufferance must be willful. [AIR 1953 SC
478; 1954 Cr LJ 102]

So, as per section 405 of the Penal Code entrustment
is an essential ingredient of an offence of criminal breach
of trust. A man can not be held guilty of the offence under
section 409 of the Penal Code and can not be convicted
under the same section unless he or she is entrusted with
something.

Now let us examine whether the convict appellant
was entrusted with any property in any manner and whether
the convict appellant dishonestly misappropriates or
converts to that property his own use in violation of any
direction of law prescribing the mode in which such
entrustment is to be discharged or of any legal contract. It is
the settled principle of law that the prosecution has to prove
the prosecution case by evidence. It appears that allegation
of criminal breach of trust, cheating and misappropriation
of Tk. 50,00,000.00 (fifty lac) has been made in the FIR
against the convict appellant and two other accused
namely- Saha Alam Chowdhury and Md. Kabir Ahmed

Khan. Interestingly, it has been mentioned in the FIR that :
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It is clear from the contents of the FIR that the
informant himself has stated and admitted in the alleged
FIR that the appellant Mr. Redwan Ahmed has paid
returned 20,00,000.00 (twenty lac) (which he burrowed) to
the other two accused namely Kabir Ahmed Khan and Shah
Alam Chowdhury in presence of present Vice Chairman

Shofiqul Islam Robi, Sangsad member Sattar Saheb and the
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informant. But these two accused persons did not deposit
Tk. 50,00,000.00 (fifty lac) including aforesaid Tk.
20,00,000.00 (twenty lac) which was handed over by the
appellant to the aforesaid accused persons and as such, the
audit authority, while conducting the audit, recommended
the Sangsad authority to take legal action against the
aforesaid accused persons but the Sangsad authority did
not take any action against them for the reasons best known

to them. It would be more explicit if I requoted the

relevant sentence of the FIR that Ot&AT @, FAAWA
AR AW (AF TG @RI AR 2w 1K A

Tfafie S Wy % @WRIN e @3 20,00 ,000.00

(et 7% Bi=) i fare e gt Aomme 39w

©IZA G *fFge] ey IQ @ JOWM W el

T G2 AN TABfOre T& T AW AT ¢ T

*IR I[eT A IR &1 (M« | (underlined for emphasized).

From the above version of the informant, it appears
that there i1s no allegation against the convict appellant.
Moreover, nowhere in the FIR it has been established that

the appellant was entrusted by any documentary evidence
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with the property or dominion over the property as required
under section 405 of the Penal Code. Furthermore, on
examination of the depositions of the prosecution
witnesses, it does not appear that there was any entrustment
upon the convict appellant with the property or dominion
over the property rather it can easily be said that the
prosecution has failed to prove that the convict appellant
was entrusted with the property or with the dominion over
the property as provided in section 405 of the Penal Code.
So, the elements of entrustment are absent in the instant
case and as such, the allegations brought against the convict
appellant do not fall within the mischief of section 405 of
the Penal Code. Consequently, the conviction and sentence
handed down upon the appellant under section 409 of the
Penal Code can not be sustainable in law, and the same is
liable to be set aside.

It appears that while D.W.1 was examined, he

deposed that S AFS e [T, ATHOA AeTF 8
CoNaIs Wifetcaa AR © 7 c2AfFTeS feems| @72 &y ol

I FICZ I B N I @ CONAT GF0 Ao T



63

¥ fFoid O M@ W3R oiR O e Wmadl

5/53/200% TSIt B AR TofOrg GFT FIEe
G 27| T& FICHCE &AVIF 2IT1 = AT LATAMGC TACH A
YfE@E ASM AWE FE (AF A 4 FAE 93 6
G A (ACF A BIFT IIF SqCF 04 O] S GIel
e Wl @ sor Prates «Ff 34 - fe s
(2 FCE | G TG A I I T BfY emie

FE TF ToR atsd ToRM g3 To B wifke
I | (2 T2 F, 4 a7 ) |

And he further deposed that 3/4/2003 Wit FIG!
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D.W. 2 supported the statements of D.W. 1 and both
the D.Ws. denied the suggestions given by the prosecution.
It also appears that P.W.1 in his cross examination

admitted the above statements of P.W.1 and stated that

5/3%/%00y WIfFTd e P @ e FUe
FIEHCE 71T 2711 @ QT oM DIl SIehgel AP 200-
2003 Y IREE ARINR A FEHER TPHITvcs
93 dF0 (A FIOHE 49 a7 FE TR 90/ u/003
IR ML AR AR SRS AN 1 =D

OGN U AN AR

Thus, P.W.1 admitted that on 01.12.2021 a resolution
was passed by the Muktijoddha Sangsad Command
Council that they would borrow money from the appellant
to bear the experditures of various events of the sangsad
and the said loan amount would be paid by 30.06.2002.

It also appears that as per the admission of the
informant, the convict appellant took Tk. 20,00,000.00
(twenty lac) form the Muktijoddha Sangsad and he returned

the same through the other two accused. It is alleged that
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the two other accused did not deposit the same in the
account of the Sangsad. So, it may at best be said that said
money was lying for some times in the hands of the
appellant. In the case of A.K.M. Hafizuddin Vs. the State,
15 BLD (HCD) 234, on similar circumstances, it has been
held that mere retention of money for some time without
actual use of it or mere delay in payment of the money due
from the accused, if properly explained, will not constitute
any offence under section 409 of the Penal Code.

In the case of Shakir Hussain Vs. the State, 9 DLR
(SC) 14, it has been held that where the charge against an
accused person is that of criminal breach of trust, the
prosecution must prove not only entrustment of or
dominion over property but also that the accused either
dishonestly misappropriated, converted, used or disposed
of that property himself or that he wilfully suffered some
other person to do so.

Thus above two decisions are relevant and applicable
in the facts of the present case and it should be considered.

It is required to be mentioned that in the FIR the

specific allegation was made against the accused Shah
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Alam Chowdhury and Md. Kabir Ahmed Khan but the
investigating officer while holding investigation and
submitting charge sheet did not send up the accused Shah
Alam Chowdhury and recommended to relieve from the
charge. And the learned Judge of the Trial Court while
passing the impugned judgment acquitted the other accused
Md. Kabir Ahmed Khan. But it is not understandable as to
under what basis and materials the appellant was convicted
under section 409 of the Penal Code inspite of the fact that
the elements of entrustment are absent rather the
prosecution could not prove by any documentary evidence
that the appellant was entrusted with property or dominion
over property as required under section 405 of the Penal
Code.

On perusal of the depositions of the bank officials 1.e.
P.Ws. 2 and 5, it appears that the aforesaid 3 (three)
cheques were bearer cheques and did not contain the name
of the convict appellant. The convict appellant as D.W. 1
categorically denied the allegations made against him. P.W.
I i.e. the informant of this case in his cross examination

categorically and explicitly admitted that 004 ¥ =@



o7

IS N q&=F w9 S 1 In view of the above facts and

circumstances and the decisions referred above, there is no
gainsaying to hold that the prosecution has miserably failed
to prove the case against the convict appellant. Moreover, I
have already found that there i1s no entrustment upon the
appellant with the property or dominion over the property
as per section 405 of the Penal Code.

For the reasons and discussions made hereinabove, |
have found substance in the submissions of the learned
Advocate for the appellant as well as merit of the appeal
and as such the impugned judgment and order of conviction
of sentence against the appellant is liable to be set aside.

In the result, the appeal is allowed.

Thus, the judgment and order of conviction and
sentence dated 14.08.2023 passed by the learned Special
Judge, Special Judge Court No. 2, Dhaka in Special Case
No. 14 of 2007 (Metro Special Case No. 133 of 2007),
arising out of Ramna Police Station Case No. 40 dated
15.02.2007, convicting the appellant under section 409 of

the Penal Code and sentencing him to suffer rigorous
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imprisonment for 3 years with a fine of Tk. 50,00,000.00
(fifty lac) is hereby set aside.

The convict appellant is acquitted of the charge
levelled against him.

The appellant is discharged from the bail bond
furnished earlier.

Send down the records.

Communicate the judgment.

(Md. Khasruzzaman, J:)




