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IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(SPECIAL ORIGINAL JURISDICTION) 

 

Writ Petition No. 13106 of 2023 
 

IN THE MATTER OF: 

An application under Article 102 of the 

Constitution of the People's Republic of 

Bangladesh. 
 

AND 

IN THE MATTER OF:  

A.N. Md. Khabiruddin Mollah  

….Petitioner 

Versus 

Artha Rin Adalat, 4th Court, Dhaka of Judges’ 

Court Building, Dhaka and another   

….Respondents 

 

Mr. M. Sayed Ahmed, Senior Advocate with  

Mr. Md. Tazul Islam, Advocate,  

Mr. Ferdous Al Mahmud, Advocate,  

Mr. Abdullah Al Mamun, Advocate and  

Mr. Naimul Islam Chowdhury, Advocate   

      ….For the Petitioner 

 

Mr. K.S. Salah Uddin Ahmed, Advocate with  

Mr. Hasibul Huq, Advocate   

             ….For the Respondent No. 2 
  

Present: 

Mr. Justice Md. Iqbal Kabir 

And 

Mr. Justice Md. Riaz Uddin Khan 
 

Judgment on 19.02.2025. 

Md. Iqbal Kabir, J: 
  

On an application under Article 102 of the Constitution of the 

People’s Republic of Bangladesh, this Rule Nisi was issued in the 

following terms: 

“Let a Rule Nisi be issued calling upon the respondents to 

show cause as to why the order No. 52 dated 19.09.2023 

(Annexure-G) passed by the Artha Rin Adalat, 4th Court, 

Dhaka in Artha Execution Case No. 14 of 2012 should not 

be declared to have been passed without lawful authority 

and is of no legal effect and/or pass such other or further 

order or orders as to this court may seem fit and proper.” 
 

 At the time of issuance of the Rule, this Court also stayed the 

operation of the order No. 52 dated 19.09.2023 (Annexure-G) passed by 
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Md. NurulA min-B.O. 

the learned Artha Rin Adalat, 4th Court, Dhaka in Artha Execution Case 

No. 14 of 2012, for a period of 3 (three) months from date. 

Background leading to the Rule, in short, is that the petitioner is the 

third-party guarantor for the loan availed by the principal borrower 

company, R.M. Enterprise Ltd. Respondent No. 2 as plaintiff on 

14.07.2010 instituted a suit before the Artha Rin Adalat, 4th Court, Dhaka 

against R.M. Enterprise Ltd. and others for recovery of the aforesaid loan 

money. Respondent No. 2 sought execution of the decree dated 30-10-

2010 by filing an application dated 19.01.2012 under Order XXI Rule 11 

of the CPC. At one stage respondent No. 2 filed an application dated 

11.04.2012 under Section 34(1) of the Ain, 2003 thereby praying for the 

issuance of the warrant of arrest against the petitioner. The application 

was allowed vide Order No. 04 dated 11.04.2012, wherein the concerned 

Court passed civil imprisonment. Knowing such, the petitioner by 

challenging Order No. 04 dated 11.04.2012 filed Civil Revision No. 1604 

of 2012, in which the High Court Division issued Rule and passed an 

interim order of stay. Ultimately, the Rule was discharged with directions. 

However, according to the judgment and order of direction petitioner 

appeared before the Adalat and furnished particulars of immovable 

property belonging to the petitioner by way of inheritance owned by his 

father, judgment debtor No. 2 for the satisfaction of the decreetal dues. 

Instead of taking steps on the property based on the documents, 

respondent No. 2 filed an application under Section 34(1) of the Ain, 2003 

for issuance of the warrant of arrest against the judgment-debtors. The 

Court allowed such prayer and issued the warrant of arrest without 

awarding civil imprisonment. 

Against this backdrop, the petitioner being aggrieved brought this 

application before this Court and obtained the present Rule Nisi.  

It is at this juncture, that Respondent No. 2, Bank by challenging 

the legality of the interim order passed by the High Court Division filed a 

Civil Petition for Leave to Appeal No. 07 of 2024. Upon hearing the same, 

Judge-in-Chamber by its order dated 14.01.2024, ordered to pay 20% of 

the demand money of the Bank within 3(three) months. However, in such 

a situation petitioner by filing an application sought direction to accept 

20% of the decreetal amount, and the application was allowed by the 

Judge-in-Chamber. Subsequently, said Civil Petition for Leave to Appeal 

was placed for hearing wherein Apex Court by its order dated 29.07.2024 
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Md. NurulA min-B.O. 

directed to dispose of the Rule on merit and send the writ petition for 

hearing before this Division Bench. 

Mr. M. Sayed Ahmed, the learned Senior Advocate along with Mr. 

Md. Tazul Islam, the learned Advocate appearing for the petitioner 

submits that the petitioner and other judgment-debtors submitted all 

particulars of the immovable property owned by them before the Adalat as 

per direction of the High Court Division passed in Civil Revision No. 1604 

of 2012. According to him, the Adalat under misconception of law held 

that the petitioner did not deposit documents following the order of the 

Court. He submits civil imprisonment was not awarded, he claims before 

awarding civil imprisonment the issuance of the warrant of arrest was 

issued means putting the cart before the horse, which offends the right to 

free movement of the petitioner as enshrined under Article 36 of the 

Constitution. According to him the impugned order of warrant of arrest 

without awarding civil imprisonment cannot be sustained in the eye of law. 

He further submits that the impugned order of issuance of the 

warrant of arrest was passed in violation of the specific provision of 

Section 34 of the Ain, 2003. According to him, bypassing the alleged 

provision of law Adalat has no jurisdiction to issue warrant of arrest 

without awarding civil imprisonment against the judgment-debtor and 

therefore, the impugned order is liable to be declared to have been 

passed without lawful authority and is of no legal effect. 

He submits that the petitioner is a third-party guarantor in the loan 

transaction and under compelling circumstances the petitioner provided 

guarantee against the loan advanced by respondent No. 2 in favour of the 

principal borrower and as such, the impugned order is illegal and beyond 

the law. 

Be it mentioned that this writ petition has been vehemently 

objected to by the respondent by filing an affidavit-in-opposition. 

Mr. K.S. Salah Uddin Ahmed, the learned Advocate appearing for 

the respondent No. 2 submits that R.M. Enterprise Ltd. availed loan from 

respondent No. 2, Bank wherein the writ petitioner as Director of the 

Company stood as guarantor along with others. The respondent bank 

gave a facility for payment of the said loan even though the writ petitioner 

failed to pay the said loan amount. The suit related to the loan was 

decreed, therefore, on 19.01.2012 Artha Execution Case No. 14 of 2012 

was started for an amount of Tk. 3,88,90,519.36. In this case, all the 



4 
 

Md. NurulA min-B.O. 

judgment debtors including the grantors are equally responsible under the 

law for repaying the loan amount. 

According to him the claims of the petitioner before awarding civil 

imprisonment by the executing Court, the warrant of arrest has been 

issued, are not true and baseless. By showing the document he claims 

the executing court passed the order of civil imprisonment on 11.04.2012, 

suppressing such fact petitioner obtained the Rule and ad-interim order of 

stay. He further submits that much earlier before the issuance of the 

warrant of arrest Artha Rin Adalat has passed the order of imprisonment, 

Thus the claim of the petitioner for passing the order of imprisonment 

afresh is preposterous, beyond the provision of Artha Rin Adalat Ain, 

2003 and also against the direction passed in Civil Revision No. 1604 of 

2012. 

He brings notice to this Court that following section 34 of the Artha 

Rin Adalat Ain, 2003 the writ petitioner must pay the rest of the dues of 

the Bank within 90 (ninety) days but the said 90 (ninety) days has elapsed 

long before, though, the petitioner did not pay that dues.  

We have heard the learned counsel appearing for the petitioner 

and the respondent at length and considered their respective submissions 

carefully. 

It is pertinent to note that no property was mortgaged against the 

loan, thus, it is admitted that for the realization of loan money, no property 

was mortgaged. Loan money was enjoyed, but said loan money was not 

repaid. Thus, in due course the respondent bank filed an application for 

civil imprisonment and warrant of arrest under Section 34 of the Artha Rin 

Adalat Ain, 2003, and the same was allowed by the said executing Court 

vide its order dated 11.04.2012. Challenging the said order of warrant of 

arrest, the petitioner party (borrower) filed Civil Revision being No. 1604 

of 2012, and after hearing the same the Court below discharged the Rule 

with 3 (three) directions and those directions are reproduced herein 

below: 

“(a) The petitioners shall appear before the Artha Rin Adalat 

No. 4, Dhaka in connection with Artha Execution Case No. 

14 of 2012 within 60 (sixty) days from the date of receipt of 

the copy of this judgment and they may pray for recalling the 

warrant of arrests earlier issued against them. 

 

b) If the petitioners fail to appear as directed at sub-para (a) 

above, the Adalat shall be at liberty to take necessary steps 

for the execution of the warrants of arrest. 
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Md. NurulA min-B.O. 

(c) At the time of their appearance before the Adalat, the 

petitioners are at liberty to furnish the particulars of their 

property for the purpose of satisfying the decree and if such 

particulars are furnished the Adalat shall pass necessary 

order in accordance with law, particularly keeping in view of 

Order 21 Rule 83 CPC. The stay order stands vacated.”  
 

However, it is pertinent to note that from the Judgment passed in 

Civil Revision it appears that the petitioners have filed the alleged Civil 

Revision mainly on the ground for satisfying the decree, they have 

sufficient property in Dhaka City and the neighboring districts. They have 

mentioned, among others, the particulars of their property located in the 

Purana Paltan Area of Dhaka City comprising 10 (ten) khata land and a 

building standing thereon. They claim that the value of this property is 

about Tk. 40 (forty) crore which is much higher than the amount, claimed 

in the Execution Case.  

It is pertinent to note that the above directions along with particular 

documents of their property required to produce the Adalat for satisfying 

the decree were issued following Order 2, Rule 83 of the Code of Civil 

Procedure. 

It has claimed following the order of this Court, the petitioner along 

with other judgment debtors appeared before the Adalat and furnished 

particulars of a valuable immovable property belonging to the petitioner by 

way of inheritance owned by his father, judgment-debtor No. 2 for the 

satisfaction of the decreetal dues. It has claimed that all those documents 

were submitted before the Adalat and those documents are sufficient to 

prove the genuineness of the ownership of petitioners over the property. 

However, the respondent claims in light of the direction dated 

24.10.2017 passed in Civil Revision No. 1604 of 2012, the writ petitioner 

was supposed to furnish the particulars of their property at the time of 

appearance before the Adalat, but to date, they have not submitted their 

original deeds and other documents related with their property. In support 

of his submission, he produced orders No. 40 to 48 passed in the Artha 

Execution Case No. 14 of 2012 (Annexure-VI). Upon plain reading, it is 

clear to us that the matter was adjourned on several occasions, and 

several dates were fixed for submitting the documents i.e., copies of 

original deeds, mutation, rent receipt showing payment of rent by them, 

and also did not submit non-encumbrance certificate along with other two 

deeds. By this time more than one year has elapsed, but proper 
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Md. NurulA min-B.O. 

documents as required were not deposited, thereby it is clear to us that 

the order of the Court has not been complied with by the petitioner. 

It is pertinent to note that the petitioner has filed an application to 

get an exemption to produce the relevant documents. The Court below 

rejected such application by its order dated 28-08-2022. However, for our 

better understanding, it is required to reproduce herein below:     

“A`¨ `vwqK c¶ KZ„©K Aewkó KvMRcÎ `vwL‡ji †kl mgq e¨_©Zvq 
gvbbxq nvB‡KvU© wefv‡Mi wmwfj wiwfkb 1604/2012 Gi Av‡`k 
†gvZv‡eK AvBbvbyM Av‡`k Gi Rb¨ w`b avh©̈  Av‡Q| wWµx`vi c¶ 
nvwRiv `vwLj K‡i‡Qb| `vwqK c¶ wdwiw —̄‡hv‡M f~wg Dbœqb Ki 
cwi‡kv‡ai iwk` `vwLj K‡i‡Qb| `vwqKc¶ mZ¨ cvVhy³ GK `iLv —̄ 
`vwLjµ‡g Aewkó KvMRcÎ `vwL‡ji `vq n‡Z Ae¨vnwZ `v‡bi cÖv_©bv 
K‡i‡Qb| bw_ ïbvbxi Rb¨ Dc ’̄vcb Kiv nj| 

  

ïbjvg| AÎ `iLv —̄ mn bw_ ch©v‡jvPbvq †`Lv hvq `vwqK c¶ weMZ 
01/11/1971 Bs Zvwi‡Li `vbcÎ `wj‡ji g~jKwc Ges Avc‡W‡UW 

NEC (Non Encumbrance Certificate) A`¨vewa Av`vj‡Z 
`vwLj K‡ibwb| `vwqK c‡¶i weÁ †KŠïjx ïbvbx Kv‡j †gŠwLK fv‡e 
Dc ’̄vcb K‡ib †h D³ `vbcÎ `wjj Lyu‡R cvIqv hv‡”Q bv| wKš‘ D³ 
wel‡q wR.wW. Gi Kwc cwÎKv weÁwßi Kwc `vwLj K‡ibwb| GQvovI D³ 
`wj‡ji †Kvb mvwU©dv‡qW Kwc ev d‡UvKwcI Av`vj‡Z `vwLj K‡ibwb| 

AwaKš‘ NEC (Non Encumbrance Certificate) I Av`vj‡Z 
`vwLj K‡ibwb| GgZve ’̄vq cÖ‡qvRbxq KvMRvZ `wjj `vwLj bv Kivq 
`vwq‡Ki A`¨Kvi evKx KvMR `vwL‡ji `vq n‡Z Ae¨vnwZi cÖv_©bv 
m¤¦wjZ `iLv —̄ ïbvbx A‡š— bvgÄyi Kiv nj| 

 

gvbbxq nvB‡KvU© wefv‡Mi 1604/2012 bs wmwfj wiwfkb gvgjvi wb‡`©k 

†gvZv‡eK m¤úwËi mKj cvwUKzjvm© (Particulars) `vwqK c¶ A`¨vewa 
`vwLj K‡ib bvB g‡g© cÖZxqgvb nq| 

  

GgZve ’̄vq gvbbxq D”Pv`vj‡Zi wb‡`©k †gvZv‡eK `vwqK c¶ m¤úwËi 
mKj cvwUKyjvm© Av`vj‡Z `vwLj bv Kivq AvMvgx 22/11/2022 Bs 
ZvwiL wWµx`vi c‡¶i `vwLjx MZ 08/02/21 Bs Zvwi‡Li 34(1) avivi 
`iLv —̄ ïbvbx| 

 

Avgvi Kw_Z g‡Z K‡¤úvRK…Z I ms‡kvwaZ| 
…” 

  

It is at this juncture, it appears that Adalat considered the 

application filed by the respondent Bank, and thereby, vide it order issued 

warrant of arrest, which was challenged by the petitioner alleging inter-



7 
 

Md. NurulA min-B.O. 

alia that Adalat has no jurisdiction to issue warrant of arrest without 

awarding civil imprisonment against the judgment-debtors.   

It appears that the executing court by its order dated 11-04-2012 

awarded civil imprisonment and consequent to such imprisonment 

warrant of arrest was issued. The alleged warrant of arrest was stayed in 

a Civil Revision being No. 1604 of 2012, and consequently, the petitioner 

was not arrested. However, the Rule issued in the civil revision by which 

the warrant of arrest was challenged is being discharged with three 

directions. The record as well as the discussion made herein above 

shows that the directions passed in Civil Revision was not complied with. 

However, under the compelled circumstance Adalat upon hearing an 

application filed under section 34(1) of the Artha Rin Adalat Ain, 2003 

issued the warrant of arrest vide order No. 52 dated 19.09.2023 

(Annexure-G). This petitioner challenged its legality and claimed that the 

order was not legal as Adalat did not issue an imprisonment order before 

the order related to the warrant of arrest was passed. In this context, it 

was argued petitioner did not want to settle the issue, by showing the 

record respondent submits petitioner has filed several cases one after 

another based on various excuses and it is a device to make it delay. 

However, though the learned Advocate for the petitioner claims that the 

order is not legal, but did not produce any law or authority in support of 

his submission. 

Be that as it may, the executing Court, long before by its order 

dated 11-04-2012 awarded civil imprisonment, which remained as it was, 

thus, it is not required under the law to issue afresh civil imprisonment 

before or at the time of issuance of the warrant of arrest. 

Given the above, we are of the view, that there is no substance in 

the submissions made by the petitioner, consequently no merits. 

Accordingly, Rule Nisi is discharged. 

The order of stay granted at the time of issuance of the Rule is 

hereby recalled and vacated.  

There will be no order as to cost.  

Communicate the order. 

 
 
 
Md. Riaz Uddin Khan, J: 

             I agree. 


