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Heard and judgment on 30" October, 2024,

A.K.M. Asaduzzaman.J.

Challenging the order No.4 dated 10.08.2016 of the
Metropolitan Sessions Judge, Dhaka of taking cognizance
under section 123A/124A/505 of the Penal Code against the
petitioner in Metropolitan Sessions Case No. 4200 of 2016
arising out of the C.R. Case No. 23 of 2016, petitioner
obtained the instant rule under section 561A of the Code of

Criminal Proceeding for quashing the proceeding.



One Dr. Momtaj; Uddin Ahmad Mehedi on 25.01.2016
filed a petition of complaint being C.R. Case No. 23 of 2016
under section 123(Ka)/124(Kha)/505 of the Penal Code
implicating the accused petitioner stating, inter alia, that on
21.12.2015 Begum Khaleda Zia while making speech in a
seminar organized by the Jatiyotabadi Muktijoddha Dal made
certain remarks, which were inconsistent with the original
proclamation of the independence of 1971, derogatory and
insulting for the freedom fighters. By making such remarks,
the petitioner sought to create hatred against the Government,
which 1s also detrimental to the interest of the citizens at

large.

The complainant was examined under section 200 of
the Code of Criminal Procedure. Thereafter the Metropolitan
Magistrate, Dhaka took cognizance of an offence against the
petitioner under section 123(Ka)/124(Ka)/505 of the Penal
Code and issued summons upon her for appearance on

03.03.2016 vide order dated 25.01.2016.



The petitioner voluntarily surrendered before the court

and obtained bail.

The case thereafter transmitted to the Court of
Metropolitan Sessions Judge, Dhaka for trial and renumbered

as Metropolitan Sessions Case No. 4200 of 2016.

On 10.08.2016 the petitioner filed an application under
section 265(C) of the Code of Criminal Procedure for
discharging her from the impugned criminal proceedings, the
Sessions Judge rejected the said application and fixed on

10.10.2016 for framing charge.

Thereafter the petitioner moved before this court and

obtained the instant Rule.

Mr. A.M. Mahbub Uddin, the learned Advocate appearing
for the petitioner drawing our attention to the provision as laid
down under section 196 of the Code of Criminal Procedure
together with the petition of complaint as been lodged by a private
individual submits that the petition of complaint does not

constitute any authority to initiate a criminal proceedings under



the offence as disclosed therein accordingly the initiation of the
instant criminal case is clearly bar as well as taking cognizance
thereafter upon obtaining sanction later on is not in accordance
with law. Accordingly the impugned criminal proceedings is
nothing but an abuse of the process of court, which is liable to be
set aside. The learned advocate further submits that when the case
was admittedly initiated by a private individual and the
government vide earlier order dated 21.09.2010 clearly declared
that there is no scope to grant sanction under section 196 of the
Code of Criminal Procedure to initiate a criminal proceedings
through any petition of complaint lodged by a private individual
and as such subsequent sanction as been accorded in the instant
case on a petition of complaint lodged by private individual is a
clear violation with ulterior motive of the order of Government as
been forwarded vide Memo No. %353 (2H-3)/RR4-0¢/2005/¢88Y

dated 21.09.2010.

In all view of the matter, the learned advocate for the
petitioner submits that the impugned criminal proceedings is a
colourful exercise of power as well as abuse of the process of the

court, which is liable to be quashed.



Mr. Md. Jasim Sarker, the learned Deputy Attorney General
on the other hand although opposes the rule but considering the
legal aspect of the case find it difficult to oppose the submission

as been made by the learned advocate appearing for the petitioner.

Heard the learned Advocate and perused the documents

annexed to the application and the relevant provision of law.

The case in hand was initiated admittedly by a private
individual. Upon going through the petition of complaint it
appears that nowhere in the 4™ corner thereon, the complainant
has disclosed that he obtained any authority from government to
initiate the impugned criminal proceeding for an offence
punishable under Chapter VI or IXA of the Penal Code, or section

505 of the same Code,

Section 196 of the Code of Criminal procedure provides

that:

"196. No Court shall take cognizance of any offence
punishable under Chapter VI or IXA of the Penal
Code (except section 127), or punishable under

section 108A, or section 153A, or section 294A, or



section 295A or section 505 of the same Code, unless
upon complaint made by order of, or under authority
from, the (Government, or some officer empowered

in this behalf by the Government)."

Although subsequently while taking cognizance of this case
on 25.01.2016 the Metropolitan Magistrate disclosed in his order

that:

SfSRIFIRIE S ( Sanction) "

Upon going through the provision as laid down under
section 196 of the Code of Criminal Procedure as stated above we
find that the sanction, which has been given subsequently after
initiation of this case is not sufficient to comply the provision as

laid down under section 196 of the Code of Criminal Procedure.

However from the government order contained in Memo
No. ¥3W3 (W3A-3)/Rfq9-0¢/2005/e88y dated 21.09.2010, it is
apparent that government through Ministry of Home affairs has

expressed:
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In view of the above direction of the government when

there is no scope to accord any sanction on complaint lodged by
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private individual, any sanction if is given subsequent to the
initiation of the criminal case, is a clear violation of the

government order itself.

Regard being had to the above law, fact and circumstance
of this case, we are of the opinion that the initiation and
continuation of the instant criminal proceeding against the
petitioner is a colourfur exercise of power, malafide and is a clear

abuse of the process of the court, which is liable to be quashed.

In all view of the matter, we find substances in the

submission of the learned advocate for the petitioner.

In the result, the Rule is made absolute. The impugned
criminal proceedings of Metropolitan Sessions Case No. 4200 of

2016 arising out of C.R. Case No. 23 of 2016 is hereby quashed.

The order of stay granted earlier is hereby recalled and

vacated.

Communicate the judgment at once.

Syed Enavet Hossain, J:

I agree.



